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“ABBOTT” DISTRICTS (See STATE AID)

ABBOTT ISSUES

Challenge brought against the implementation of new amendments to N.J.A.C.
6A:24-1.1 et seq. Court reviewed challenged regulations and found only
two that failed to comply with earlier court directives. Court remanded to
DOE regulations on whole school reform facilitator and security
programs. In re 1999-2000 Abbott v. Burke Implementing Regulations,
348 N.J. Super. 382 (App. Div. 2002).

Commissioner accepted district’s demonstration of particularized need for
additional secretaries, custodians and security guards at three stand-alone
early childhood schools. Employment duties mandated additional staff.
(05:April 14, Elizabeth City)

Commissioner affirmed the Department of Education’s denial of additional
funding for salary and benefits for a preschool food service worker for a
state-mandated program. Where a program generates both revenue and
expenditures, expenditures are appropriately designated to same fund
(Fund 50) that produces the revenue. (05:April 15, Vineland City)

Commissioner affirmed the Department of Education’s denial of unconditional
matching funds to support a program that was partially funded by a
Department of Human Services grant. The Department declined to
provide matching funds until the issuance of the grant had been officially
approved and the district had demonstrated that additional revenues were
unavailable and reallocation was not possible. (05:April 15, Vineland
City)

Court reaffirms October 2001 schedule it set forth concerning its mandate for pre-
school programs in Abbott districts. Court refused to appoint special
master. Court said that the day-to-day oversight is best left to those with
the proper training and expertise, not the court system. Court also says
“We must never forget that a “thorough and efficient system of free public
schools” is the promise of participation in the American dream. For a
child growing up in the urban poverty of an Abbott district, that promise is
the hope of the future.” Abbott v. Burke, 170 N.J. 537 (2002)

DOE’s fundamental methodology for establishing “maintenance budget” is
rational and properly deducted amounts from base budget for the
establishment of “maintenance budget.” (03:Sept. 25, Vineland)

Early Childhood Program — State’s obligation is to ensure that sufficient funds are
available to fully support the district’s approved early childhood program
plan, with additional State aid to be provided where formula aids and local
resources are together inadequate for that purpose. (03:Sept. 25,
Millville)(03:Sept. 25, Neptune)(03:Sept. 25, Pemberton)(03:Sept. 25,
Phillipsburg)

Preschool education — Preschool that fails to get approval from DOE or signed
contract from district operates at its own peril and has no entitlement to
retroactive funding. (03:Nov. 6, Silver Fox Learning Center, aff’d St. Bd.
04:April 7)




ABBOTT ISSUES

Preschool Program — Abbott mandate does not require full State funding of pre-
school programs regardless of need. DOE’s per-pupil method of reducing
aid for less than projected enrollment was a rational means of adjustment.
Methodology was consistent with legislative intent. Abbott districts can,
under certain circumstances, be directed to cap surplus at less than 2%.
(03:Sept. 25, Passaic)

One-year relaxation of the remedies for K-12 programs for the 2002-2003 school
year provided for in Abbott IV and V upheld. Programs under the one
year suspension include whole school reform models in middle and high
schools and the formal evaluation of whole school reform. School district
may appeal for more aid based on educational need within SDOE
educationally-appropriate limits. Abbott v. Burke, 172 N.J. 294 (2002)

The Commissioner adopted the Initial Decision rejecting the district’s request for
funding for certain items contained in the district’s preschool operational
program. The Commissioner found no legal obligation to fund
administrative costs over and above the level of administrative and
supportive services determined by the Department of Education to be
necessary for the provision of a high quality preschool program. (05:April
6, Newark City)

Whether positions of dropout prevention coordinator and coordinator of health
and social services as authorized by Abbott regulations, N.J.A.C. 6A:24-
1.4(h), are positions requiring certification, will depend on the duties
assigned thereto by the local district; here, particular duties required
educational services certificate; county Superintendent must review for
proper endorsement. (01:Aug. 16, Passaic, aff’d with modification, St.
Bd. 01:Dec. 5, emergent relief denied St. Bd. 02:Feb. 6, aff’d App. Div.
unpub. op. Dkt. No. A-1975-01T2, November 27, 2002)

ABOLITION OF POSITION (RIF)

A RIF is non-negotiable and non-grievable, and will be upheld absent illegal
motives; a RIF will be overturned if an incumbent sustains his burden of
demonstrating that the position has not really been abolished but merely
transferred to another person in violation of the incumbent’s tenure rights.
(05:Feb. 10, Griggs)

Abolition of position of non-tenured Chief of Center for Safety and Security was
not arbitrary and did not violate Law Against Discrimination, or
contractual arrangement; however, unused sick and personal that had been
agreed to outside of contract must be provided. (00:Dec. 11, Green-
Janvier)



ABOLITION OF POSITION (RIF)

Abolition of position of Organizational Development Specialist was not arbitrary,
and did not violate Law Against Discrimination because decision
motivated by fiscal crisis; may be entitled to compensation for unused sick
or personal days if provided by policy or agreement to reimburse for
unused vacation days. (01:March 7, Wellins)

Abolition of 12-month position and reassignment of teacher to 10-month position
with prorated salary constituted a RIF, not a transfer; board may prorate
salary (noting that Avery must be viewed in light of Carpenito) (99:July
30, Buckley, Amended decision 99:Sept. 16)

Although it did not reduce her salary, board violated tenure rights of half-time
LDTC/half-time inclusion teacher, by abolishing her part-time LDTC
position, transferring her to full-time inclusion teacher position, and
contracting with an employee of another school district to perform LDTC
duties. (02:July 2, Iraggi)

Athletic Director (AD) serving under an instructional certificate attains tenure as a
teacher, as AD is not a separately tenurable position; a board may assign
such an AD to any instructional position within the scope of his certificate
and not violate tenure rights if salary is not reduced. (01:Jan. 11, Barratt,
aff’d on other grounds, St. Bd. 01:June 6)

Athletic Director: Whether board violated tenure rights of Athletic Director by
abolishing the position and creating a newly combined position (vice
principal/AD), and reassigning him to a lesser salaried teachers’ position,
would depend on nature of the AD position and whether it was a tenurable
position or a stipended extracurricular assignment. Remanded. (01:Jan.
11, Barratt, aff’d St. Bd. 01:June 6)

Board did not act improperly when, during reorganization of its business office, it
abolished position of Assistant Board Secretary/Director of
Administration, and created comptroller position and hired properly
credentialed individual to fill the new role. (00:June 12, Cheloc)

Board did not violate elementary teacher’s tenure or seniority rights by
transferring her to middle school after a RIF at elementary level; no
reduction in salary or benefits. (01:July 2, Zitman, aff’d St. Bd. 01:Nov.
7)

Board did not violate tenure and seniority rights of CST members when their
positions were eliminated after local board contracted with Educational
Services Commission for basic CST services. (00:Jan. 2, Anders,
settlement approved St. Bd. 02:Jan. 2)(02:Dec. 2, Trigani)



ABOLITION OF POSITION (RIF)

Board of education conducted a valid reduction in force when it eliminated its
basic child study team and contracted with a jointure commission for the
provision of basic child study team services. No violation of petitioners’
tenure rights occurred. (04:December 20, Becton Ed. Assn., aff’d St. Bd.
05:May 4)

Board may not reduce salary of employee involuntarily transferred from 12-
month to 10-month position, in absence of RIF (99:July 30, Buckley,
amended decision 99:Sept. 16)

Board of Education action
Exempt Fireman’s Tenure Act did not prohibit a public entity from

abolishing a position or office held by an exempt fireman for good
faith economic reasons. Viviani v. Borough of Bogota, 170 N.J.
452 (2002), aff’g 336 N.J. Super. 578 (App. Div. 2001)

Board’s duty to aggregate assignments for the benefit of the tenured person
subject to a RIF, is a general, not absolute, principle of law. (00:Aug. 18,
Woodbine)

Board violated school nurse’s tenure and seniority rights when it reduced her to
part-time position and assigned her teaching duties to another teaching
staff member; she had tenure protection in all the assignments within her
tenurable position of school nurse, including teaching health. (00:Aug. 18,
Woodbine)

Board violated tenure and seniority rights when they reduced principal’s position
and salary from a twelve month to a ten month position while retaining a
staff member with less seniority in a similar twelve month position.
(03:Sept. 26, Fedor)

Budget defeat and city counsel’s refusal to restore line item for position, does not
effectuate the abolition of that position; rather, position remains in force
until board affirmatively abolishes it. (99:Dec. 21, Marsh, aff’d St. Bd.
00:Oct. 4)

Burden of proving tenure right rests with the teacher. (99:Dec. 3, Duva, aff’d on
other grounds, St. Bd. 02:March 6)

Commissioner ordered restoration to full-time position and attorney’s fees where
district improperly reduced a tenured school clerk from full-time to part-
time service. District failed to prove that the RIF was necessitated by
economy, pupil reduction, changes in the administrative or supervisory
organization of the district, or for other good cause pursuant to N.J.S.A.
18A:28-9. (05:Aug. 11, Ferronto, motion to participate granted, St. Bd.
05:Dec. 7)

Commissioner will not grant relief that compels a school board to fill a position
which, by law, it does not have the authority to fund, such as where the
line item for the position is not restored by municipality after a budget
defeat. (99:Dec. 21, Marsh, aff’d St. Bd. 00:0Oct. 4)




ABOLITION OF POSITION (RIF)
Decision to abolish

A violation of the bidding laws, even if proven by dismissed custodians,
would not result in a finding the custodians were illegally
dismissed. (05:Sept. 9, Lyndhurst Education Association)

Board failed to abolish Social Studies Teacher position as required in
resolution; subsequent position was comparable in time and subject
matter. Summary judgment granted. (00:March 24, Markowski,
aff’d St. Bd. 00:July 5)

Board’s decision to contract with Educational Services Commission to
perform the functions of school social worker did not violate
petitioner’s tenure or seniority rights; as the boards actions were
consistent with a waiver granted by the Commissioner and were
further taken for reasons of economy. (97:Nov. 17, O’Neal, aff’d
St. Bd. 00:June 7)

Board violated teacher tenure and seniority rights by failing to offer full-
time position that was comparable to position that was abolished.
(00:March 24, Markowski, aff’d St. Bd. 00:July 5)

Commissioner invalidated district’s RIF where it eliminated the CST’s
social worker position and contracted-out those services while
maintaining the district CST. Commissioner remanded where both
tenure charges and disability retirement application were pending
to determine appropriate relief. (05:June 9, Parise)

Commissioner invalidated district’s RIF where it eliminated the CST’s
social worker position and contracted-out those services while
maintaining the district CST. Social worker ordered reinstated
with all back pay and emoluments. (05:June 9, Parise)

Entitlement to technology coordinator by art teacher who was reduced
from full to part-time cannot be evaluated without remand to
determine appropriate endorsement for this position. (00:July 27,
Holloway); on remand, determined that position required
endorsement in elementary education, which she did not possess at
the time of the RIF. (01:Nov. 26)

RIF of Coordinator of Special Services in regional district and resulting
transfer of functions and duties to newly created position, created
genuine disputes with respect to material facts such as whether RIF
accomplished in good faith, whether petitioner was entitled to
other positions, and motion to amend; summary judgment denied,
remanded. (98:Sept. 24, Williams, aff’d St. Bd. 99:Feb. 5. See
also decisions on motion, 98:Nov. 6 and 99:Jan 6)

In school suspension assignment was a teaching staff position requiring
teaching certificate; back pay ordered for tenured teacher who,
upon RIF, was entitled to position but not appointed. (99:Nov. 29,
Lewis, on remand)




ABOLITION OF POSITION (RIF)

Despite unrecognized title of “Substance Abuse Counselor,” local board
improperly reduced tenured position to 2/5ths based on performance and
contracted service to private provider. RIF was not genuinely for reasons
of economy as permitted by law. Local board ordered to reinstate
petitioner to position. (04:Aug. 4, Bristol)

Director position is separately tenurable; when Director was subject to RIF he had
no entitlement to position of supervisor where he had never served as
supervisor although he held appropriate certification. (99:Dec. 3, Duva)

District could eliminate all three positions of its basic CST and contract with
jointure commission for basic child study team services with increased
hours at reduced cost; the elimination of tenured psychologist and LDTC
positions did not violate tenure rights and allowed permitted more
economical delivery of CST services. (04:Dec. 20, Becton)

District may not engage in a “sham RIF” by abolishing an instructor’s full-time
position and then offering that employee a part-time position that requires
the employee to work the same or more hours. (00:Dec. 11, Peters)

Entitlement to technology coordinator by art teacher who was reduced from full to
part-time cannot be evaluated without remand to determine appropriate
endorsement for this position. (00:July 27, Holloway)

Exempt Firemen
Exempt Firemen’s Tenure Act did not prohibit a public entity from

abolishing a position or office held by an exempt fireman for good
faith economic reasons. Viviani v. Borough of Bogota, 170 N.J.
452 (2002), aff’g 336 N.J. Super. 578 (App. Div. 2001)

Good faith: Question of whether RIF was performed in good faith, remanded.
(03:Dec. 17, Griggs)

Notice of termination clause was vague in that it made no provision for unilateral
termination by the board; therefore, the standard 60 days’ notice was
applied, and the RIFFED principal was not entitled to a full year’s pay.
(05:Feb. 10, Griggs)

Petitioner’s recall rights were not violated when Board created a new position
which required certification. (St. Bd. 00:July 5, Yucht, aff’g 97:Sept. 17)

Positions of Director and supervisor are each separately tenurable; tenure rights
accrued in position of Director cannot be transferred to the separately
tenurable position of supervisor. (99:Dec. 3, Duva)

Preferred Eligibility List (recall rights)

Psychologist who had been riffed had no tenure entitlement to
employment with ESU that was under contract with board to
supply child study team services on a case-by-case basis;
distinguished from Shelko where county special services school
district assumes operation of and responsibility for entire special
education program. (99:Jan. 19, Miller v. Burlington, aff’d St. Bd.
01:Nov. 7)




ABOLITION OF POSITION (RIF)

Seniority rights, if at issue, would have simultaneously accrued in
categories of foreign languages supervisor and foreign languages
teacher where supervisor held both supervisor and instructional
certificate and worked under both, teaching on .4 basis. (01:June
22, Barca)

Spanish teacher riffed in 1976 was entitled to position of Spanish teacher
to which board appointed non-tenured teacher in 1997; fact that
teacher remained silent after learning in 1995 that another teacher
had been appointed Spanish teacher did not warrant inference that
she intended to waive her recall rights; reinstatement with back pay
and benefits ordered. (99:March 10, Reider, aff’d St. Bd. 99:July
7)

Where special services school district assumes operation of district’s
entire special education program, tenure and seniority rights of
riffed teaching staff must be recognized by special services school
district. (99:Jan. 19, Miller v. Burlington, aff’d St. Bd. 01:Nov. 7)

Principal who was provided late notice of non-renewal after the May 15 deadline,
was deemed a tenured employee although he did not actually start his
fourth year of service. (05:Feb. 10, Griggs)

Reassignment

Board could reduce teacher’s salary upon abolishment of his 12-month
position and reassignment to 10-month position as part of
reduction in force (relying on Carpenito)(99:July 8, DiMagqio)

Commissioner declined to find that teacher’s unfair practice claim was
moot where title sought by teacher, Education Program Specialist,
was no longer in use and was not approved by county
superintendent. Unfair practice claim transferred to PERC.
(05:Sept. 14, Derby)

Neither tenure nor seniority rights were implicated where district
eliminated reading teacher position and transferred tenured reading
teacher to position of Sylvan Reading Lab teacher. Teacher was
not RIF’d but lawfully transferred to another position within the
scope of his instructional certificate. (05:Sept. 14, Derby)

Reassignment of employee from 12-month to 10-month with prorated pay
is distinguishable from facts in Carpenito; in Carpenito there was
no loss of tangible employment benefit and therefor reassignment
was not a RIF but rather a transfer (99:July 30, Buckley, Amended
decision 99:Sept. 16)

Reassignment of teacher was treated not as a transfer, but as a RIF (see
Carpenito) in institutional setting. (98:July 22, Helm)

Reduction of speech language teacher from full-time to part-time, reducing her
compensation but not reducing her workload, was an illegal RIF,
notwithstanding commissioner’s class size waiver. (00:Dec. 11, Peters)




ABOLITION OF POSITION (RIF)

Reduction of two full-time teachers each to 4/5 time, violated tenure rights of
senior teacher who should have kept full-time position; district’s
educational justification was not sufficiently compelling to defeat
obligation to aggregate positions in light of tenure rights. (04:Sept. 17,
Smith)

RIF of position of Special Population Coordinator entitled tenured teacher to
another position in the district, even though she may not have classroom
experience but possessed relevant certificates and endorsements. (04:Aug.
19, Trionfo)

RIF of principal position, and absorption by Superintendent of principal
responsibilities for a stipend, was upheld; RIF was driven by economic
and efficiency reasons. (05:Feb. 10, Griggs)

RIF’d auto body repair teacher not entitled to culinary arts or industrial arts
positions. Seniority earned only under endorsement in which he served,
auto body repair. No violation of tenure or seniority rights. (03:Jan. 15,
Cooke)



ABOLITION OF POSITION (RIF)

RIF’d tenured administrator should have filed her claim within 90 days of
learning that a non-tenured individual was appointed to a position to
which she was claiming entitlement; dismissed for failure to comply with
90 day rule. (02:July 22, Love)

School Psychologist: abolition invalid where district contracts out basic child
study team services to private vendor; such waiver contradicts legislative
intent. (St. Bd. 00:May 5, Miller)

Secretary: Having the qualifications and ability to perform duties of three
positions held by nontenured secretaries, tenured secretary was entitled
any of these positions, the choice of which may be at board’s discretion;
however, not entitled to position of Clerical Assistant for District
Services/Special Programs and Projects, as duties were not secretarial.
(01:Feb. 7, Mount)

Seniority
ALJ concluded that school district’s RIF of two teachers was wrongful

due to the district’s failure to credit the teachers’ prior military
history. ALJ awarded pre-judgment interest to one teacher where
the teacher identified the omission to the district in writing prior to
his dismissal, finding constructive bad faith in the termination for
failure to properly credit the teacher’s prior military service. In
addition, the ALJ ordered pre-judgment interest in that the district
conceded that salary was wrongfully withheld from teacher. ALJ
also precluded district from deducting unemployment
compensation benefits from teacher’s back-pay awards, and
Ordered the teachers to file before the Department of Labor to
determine compensation for July and August, if any. Finally, ALJ
denied the award of consequential damages as exceeding the
authority of the commissioner. Commissioner agreed with ALJ,
but modified the decision to limit ALJ’s award of pre-judgment
interest to the difference between back-pay to be received and
unemployment compensation received. Commissioner determined
that teachers should arrange to reimburse Dept. of Labor, Division
of Unemployment Compensation directly, without having the
district deduct such amount from the back-pay award. State Board
modifies dates of prejudgment interest. (02:Sept. 30, Scott, aff’d
with modification, St. Bd. 04:June 2)

Elementary teacher who also possessed music certification, who was
asked (but not formally appointed) to teach music in elementary
classes other than her own in 1967, accrued seniority as a music
teacher (99:Nov. 3, Adler, rev’d on other grounds St. Bd. 00:July
5)

10



ABOLITION OF POSITION (RIF)

Institutional setting: Seniority accrued separately in categories of Teacher
I and Teacher Il since separate endorsements are required;
Petitioner should not have been RIF’d as individuals with less
seniority held positions in same category of Teacher I; although
petitioner retired, matter not dismissed as moot because of
likelihood of recurrence. (98:July 22, Helm, 98)

RIF’d auto body repair teacher not entitled to culinary arts or industrial
arts positions. Seniority earned only under endorsement in which
he served, auto body repair. No violation of seniority rights.
(03:Jan. 15, Cooke)

Tenured physical education teacher, whose position was reduced to a 4/5
position, had any tenure and seniority claims cured when she was
rehired to a full-time position. Fact that position was reversed
from two days in her home district and three days in outside
district to three and two days, respectively, had no effect on the
claim. (03:May 1, Wood)

Where collective bargaining agreement provided for custodian tenure after
three years, statute requires that such tenure extend to all types of
custodial assignments including stockroom worker custodian and
chief janitor. Tenure status does not attach to particular
subcategories of janitor and thus abolition of custodial position
requires board to RIF custodial employee based on overall
seniority as custodian. (99:Oct. 7, Atlantic City, aff’d St. Bd.
00:March 1, aff’d App. Div. unpub. Op. Dkt. No. A-4015-99T2,
June 26, 2001, certification denied 170 N.J. 208 (2001))

Seniority—tacking on

Service under emergency certificate “tacked on” even where employee did
not immediately afterwards acquire standard certificate (relying on
Metaxas); fact that 23 years ago district failed to fulfill its
obligation to renew her provisional elementary certificate
(analogous to today’s emergency certificate) should not serve to
deprive her of seniority rights. (98:0ct. 26, McGavin)

Settlement approved following tenure and seniority challenge to abolition of

Supervisor of Industrial Arts position. (02:June 26, Comba)

State Operated School District

When a central office supervisory position is abolished pursuant to
state takeover, all tenure and seniority rights to and originating
from that position are also abolished. (99:June 14, Leonq)

11



ABOLITION OF POSITION (RIF)

Where “at will” employees were terminated by discretionary action
of State superintendent rather than abolishment of their positions
pursuant to the takeover statute, they were not entitled to relief
under the statute. (99:June 1, Gonzalez, rev’d St. Bd. 00:May 3;
remanded for the computation of damages, appeal moves forward,
App. Div. unpub. Op. Dkt. No. A-5434-99T5, December 8, 2000,
remanded to Comm.; St. Bd. 01:Feb. 7, damages calculated by
Commissioner 01:Sept. 14, aff’d as modified, St. Bd. 01:0ct. 3,
aff’d 345 N.J. Super. 175 (App. Div. 2001), certification denied
171 N.J. 339 (2002))

Tenure and seniority rights abandoned where teacher on recall list refused to
accept full-time position offered to him. Subsequent rehire of teacher does
not obligate board to honor prior seniority. (03:Sept. 29, Alt)

Tenure entitlement claims
Acquisition of tenure does not differ based on full-time or part-time status.

(01:Sept. 17, Alfieri and Mezak, aff’d St. Bd. 03:Jan. 8)

Computer course that was vehicle for teaching core curriculum standards
required teacher with elementary certification; while teaching
computers usually requires no specific endorsement, what is
required in particular case will depend on the nature of the
computer course; RIF’d teacher who held only music endorsement
not qualified. (00:July 5, Adler, St. Bd. rev’g 99:Nov. 3)

Former Director of Vocational Education whose position was abolished,
had no bumping rights to principal position where he had retired
prior to filing his petition; moreover, his tenure rights attached
only to the positions of Director and Supervisor, but not to the
position of principal. (98:Sept. 4, Janik)

Newly created District-Wide Supervisor of instruction position not
substantially different, not separately tenurable position. New
position had no additional teaching duties and no additional
certifications required. (04:March 18, Matarazzo, aff’d St. Bd.
04:Aug. 4)

Principal whose position is abolished has no entitlement to vice principal
position where his only service was as principal, because positions
are separately tenurable and seniority categories are also separate;
his argument that duties of vice principal were subsumed under
title of principal before the job of vice principal existed is flawed.

(98:Feb. 2, Taylor)

12



ABOLITION OF POSITION (RIF)

Reduction in hours of a tenured part-time employee does not automatically
trigger tenure and seniority rights; here, where part-time teachers’
employment was from its inception intended to fluctuate in terms
of the precise number of hours to be worked from year to year,
there was no RIF; number of part-time teachers was not reduced,
nor were positions abolished or transfers effectuated, thus no
entitlement to full-time positions held by non-tenured teachers;
petition dismissed. (01:Sept. 17, Alfieri and Mezak, aff’d St. Bd.
03:Jan. 8)

RIF’d auto body repair teacher not entitled to culinary arts or industrial
arts positions. Seniority earned only under endorsement in which
he served, auto body repair. No showing that board retained less
senior teachers. No violation of tenure rights. (03:Jan. 15, Cooke)

RIF’d tenured Supervisor of Instruction entitled to District-Wide
Supervisor of Instruction over non-tenured supervisor. (04:March
18, Matarazzo, aff’d St. Bd. 04:Aug. 4)

Supervisors: Area chairperson was not entitled to math supervisor position
where teaching math was historically an integral duty of position
(although not part of job description) and he was not certified to
teach math. (98:Feb. 2, Kendrick)

Tenure rights of teachers: N.J.S.A. 18A:28-6.1 which preserves
employment of tenured teachers, is triggered only if a district
closes a school and agrees with another district to send its pupils
from the closed school to that district; does not apply simply
because limited purpose regional district dissolves. (00:Jan. 4,
Hammonton)

Tenured assistant principal whose position is abolished is not entitled to
vice principal position over non-tenured person; assistant and vice
principal positions are separately tenurable. (02:July 22, Love)

Tenured music teacher who served part-time after full-time position was
abolished, should not have been offered full-time computer
position filled by non-tenured teacher because she did not have the
elementary certification required by the position. (00:July 5, Adler,
St. Bd. rev’g 99:Nov. 3)

Tenured physical education teacher, whose position was reduced to a 4/5
position, had any tenure and seniority claims cured when she was
rehired to a full-time position. Fact that position was reversed
from two days in her home district and three days in outside
district to three and two days, respectively, had no effect on the
claim. (03:May 1, Wood)

13



ABOLITION OF POSITION (RIF)

Tenured principal was RIF’d; acquiesced to board’s desire to retain non-
tenured staff member in Director of Special Education position to
which he would have been entitled, and accepted vice principal
position, upon agreement that he would retain all of his tenure
rights; held entitled to principal position subsequently vacant
(99:Aug. 12, Donahue)

Tenured teacher who was assigned to teacher/guidance position, accrued
tenure in guidance position under her Educational Services
Certificate; board’s subsequent assignment of her to teacher
position violated her tenure rights even though there was no loss in
salary, as it was a transfer from one tenured position to another
(99:Oct. 1, McAleer)

Termination clause: in the absence of express termination clause, 60 days’ notice
requirement of RIF would be imputed as reasonable. (03:Dec. 17, Griggs)
Unrecognized titles

Commissioner underscores that every position must have a position title
which is recognized in the administrative code. “See, now
N.J.A.C. 6A:9-5.5(a); Howley and Bookholdt v. Ewing Township
Board of Education, 1982 S.L.D. 1328. A position title
corresponds either to one of the enumerated endorsements (e.g.,
the Substance Awareness Coordinator endorsement on the
Educational Services Certificate) or is specifically designated
within the endorsement description. In the alternative, if a district
board of education determines that use of an unrecognized position
title is desirable, prior to appointment of the candidate, the title
must be approved by the county Superintendent who has made a
determination of the appropriate certification for the position.
Despite unrecognized title of “Substance Abuse Counselor,” local
board improperly reduced tenured position to 2/5ths based on
performance and contracted service to private provider. RIF was
not genuinely for reasons of economy as permitted by law. Local
board ordered to reinstate petitioner to position. (04:Aug. 4,
Bristol)
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ABOLITION OF POSITION (RIF)

Where authorizing endorsement for unrecognized position of Director was
“supervisor,” staff member had no tenure entitlement to principal
position and would not have such entitlement unless he had
actually served as a principal. (98:Sept. 4, Janik)

Where RIF occurs in unrecognized titles, petitioners cannot assert
entitlement to reemployment in other recognized titles approved by
county superintendent. (97:Nov. 3, Avery, Dare, Williams, aff’d
with modification St. Bd. 01:July 10)

Where district improperly employed principal under multi-year agreements,
district was estopped from claiming that the absence of a signed contract
excused its failure to provide advance notice of a RIF. (03:Dec. 17,
Griggs)
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ABSENTEE BALLOTS
Challenge to absentee ballots. Election sought to be set aside due to misconduct
in the absentee ballot process that allegedly resulted in 28 illegal votes
being cast. The court upheld 26 of the 28 absentee ballot votes and upheld
the election results. (Simonsen and Lino v. Bradley Beach Board of
Education, et al., Law Division, Monmouth County, Dkt. No. L-2288-98,
July 8, 1998.)

ADMINISTRATIVE PROCEDURES/RULEMAKING

Board’s claim that DOE engaged in unlawful rulemaking in its effort to rectify
erroneous method of calculating state aid, is dismissed; although
recalculation of state aid should have been accomplished through
rulemaking, the district sought to return to original, erroneous state aid
figures, which also should have been accomplished through rulemaking;
therefore no relief could be afforded to the board. On clarification, St. Bd.
reiterates that board has not demonstrated an entitlement to additional
funding and there is no basis in the record for providing relief sought.
Questions now raised by NJDOE about proper APA process not germane
to current appeal and are tantamount to issuing an advisory opinion.
(05:Jan. 14, Lacey, aff’d St. Bd. 05:May 4, decision clarified, St. Bd.
05:0ct. 19)

AIDES

Board may not assign duties which are professional in nature and which require
independent initiative, such as educational media services, to a
paraprofessional aide. (99:Sept. 9, Pennsville)

Even though district required certification for aide position, and her aide duties
contained an instructional component, teacher’s year of employment as an
instructional aide did not count for tenure acquisition purposes; therefore,
teacher had no right to reemployment after serving the district for one year
as an aide and three years as a teacher. (02:July 8, Poruchynsky, aff’d St.
Bd. 03:June 4)

School health aide did not perform duties of certified school nurse. Allegation
that board did not provide adequate nursing services not raised in petition.
Matter dismissed. (03:Jan. 6, Franklin Lakes)

APPELLATE DIVISION
Standard of Review
Record clearly supported conclusion that teacher breached his
responsibilities and engaged in conduct unbecoming a professional
teacher. (00:July 27, Komorowski, aff’d St. Bd. 00:Dec. 6), aff’d
App. Div. unpub. op. Dkt. No. A-2486-00T2, March 4, 2002.
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APPELLATE DIVISION

The determination of an administrative agency will not be upset absent a
showing that it was arbitrary, capricious or unreasonable, that it
lacked fair support in the evidence or that it violated legislative
policies. If sufficient, credible evidence is present in the record to
sustain the agency’s conclusions, it will be upheld even if the
appellate panel believes it would have reached a different result.
D.Y.F.S.v. M.S. and I/M/O Revocation of Teaching Certificates of
M.S., App. Div. unpub. op. Dkt. Nos. A-722-00T3 and A-2494-
00T3, January 22, 2002, certification denied, 796 A2d. 897, 2002
N.J. LEXIS 691, April 25, 2002. In the Matter of the Tenure
Hearing of Manuel Santiago, App. Div. unpub. op. Dkt. No. A-
4356-00T5, April 10, 2002.

The determination of an administrative agency will not be upset absent a
showing that it was arbitrary, capricious or unreasonable, that it
lacked fair support in the evidence or that it violated legislative
policies. Penalties imposed were jurisdictionally permissible,
supported by sufficient credible evidence in the record and neither
arbitrary nor unreasonable. (00:March 22, Allegretti, aff’d St. Bd.
00:Aug. 2, aff’d App. Div. unpub. Op. Dkt. No. A-259-00T1,
August 29, 2001.)

ARBITRATION

In dispute over right of board of education to non-renew custodial/maintenance
contracts and the employee’s right to be disciplined only for just cause,
matter would proceed to arbitration. Employees bear the initial burden of
proof that they were terminated for cause. If the employee fails to carry
the burden, the right to grieve is foreclosed due to the nature of the term of
employment. Camden Bd. of Ed. v. Alexander, 352 N.J. Super. 442 (App.
Div. 2002)

ATTORNEY FEES

Counsel fees available to “prevailing party” plaintiffs in challenge to special
education regulations and amendments where they prevailed on 8 of their
60 challenges. IDEA attorney fees provisions applies to challenges to
regulations governing children with disabilities. Baer v. Klagholz, 346
N.J. Super. 79 (App. Div. 2001), certification denied 174 N.J. 193 (2002).

Court affirms denial of request for attorney’s fees under IDEA. Parents sought
reinstatement of child in high school, following suspension and
assessment of educational needs of child. Parents who achieve favorable
interm relief may be entitled to prevailing party attorney’s fees as long as
the interim relief granted derived from some determination on the merits.
ALJ’s interim order granting relief not determination on merits. J.O. v.
Orange Township Board of Education, 287 F.3d 267 (3d. Cir. 2002).
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BALLOTS
A board of education candidate is not entitled to use a professional title (Dr.)
preceding his name on the school election ballot unless authorized to do so
by statute or unless using the professional title is necessary to protect the
voting public from confusion or deception. (Sooy v. Gill, 340 N.J. Super.
401 (App. Div. 2001))

BIDDING

A public entity may not increase or decrease the number of braches of work
specified in the public bidding statute despite good intentions to obtain the
best possible bids for its taxpayers. (Building Contractors Association of
New Jersey v. Lenape Regional H.S. District Bd. of Ed., unpub. Op. Dkt.
No. BUR-L-003482 (Law Div. December 21, 2000)) See also, Bidding
Contractors Association of New Jersey v. Board of Chosen Freeholder,
County of Bergen, unpub. Op. Dkt. No. BER-L-8812-96 (Law Div. )

Board entitled to recovery of legal fees and costs, pursuant to provisions in
Instructions to Bidders. (03:June 9, Middletown)

Board’s failure to take lawful action rejecting all bids or awarding of all bids in
fact amounted to a rejection of all bids, where the failure to take such
lawful action was not a purposeful manipulation to achieve an unlawful
result. (04:Sept. 3, Control Building Services, stay issued, St. Bd. 04:0ct.
22, stay clarified prohibiting rebidding of custodial service contracts
including opening of bids, St. Bd. 04:Oct. 25, aff’d and stay lifted,
Commissioner ordered to ensure integrity of rebidding process and submit
report to State Board on failures of original bidding process. St. Bd.
04:Dec. 1)

Construction
ALJ denied contractor’s motion for a stay of the board’s contract award to

competitor. Contractor asserted that the Department of Labor
wrongfully suspended his right to engage in public contract
projects during the pendency of his debarment proceedings before
that department. (02:Aug. 22, Framan)

Aggregate rating limit: emergent relief denied to unsuccessful bidder who
did not properly list total of amount of uncompleted contracts as of
bid date; board was reasonably concerned about bidder’s
responsibility pursuant to N.J.A.C. 17:19-2.11. (99:July 9,
Schiavone)

Taxpayer does not meet burden of demonstrating that board’s roofing
specs were unduly restrictive or inhibited free and open
competition, or that failure to draw plans to scale violated any law.
(00:Nov. 20, Wicks, aff’d St. Bd. 01:April 4)

Unsuccessful bidder seeks stay of award to bidder who was not a licensed
commercial electrical contractor (C-047) as required by specs; stay
granted. (01:Jan. 29, Advance Electric)
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BIDDING

Contractual provision for counsel fees in a school construction matter may be
decided by the Commissioner of Education. (03:June 9, Middletown)

Custodial
A violation of the bidding laws, even if proven by dismissed custodians,

would not result in a finding the custodians were illegally
dismissed. (05:Sept. 9, Lyndhurst Education Association)

Board prevailed on summary judgment in challenge by unsuccessful
bidder, to its inclusion in revised specs of a requirement that
bidders for custodial services be doing business in a minimum of
two public schools of equal or greater volume; fact that only one
bidder met the requirement did not render specs void since the
revision was directly related to the purpose, function or activity for
which the contract was made. (99:0ct. 18, Alaska)

Even if Director of Support Services had represented to current vendor
that it would be able to meet the revised bid specifications, the
board would not be bound by such a statement. (99:Oct. 18,
Alaska)

Revised spec requiring bidder of custodial services to be doing business
with a minimum of two public school districts of comparable size,
was reasonable and not designed to exclude all but one company.
(99:July 2, Alaska)

Damages are unavailable under the Public Schools Contracts Law. (04:Sept. 3,
Control Building Services, stay issued, St. Bd. 04:Oct. 22, stay clarified
prohibiting rebidding of custodial service contracts including opening of
bids, St. Bd. 04:Oct. 25, aff’d and stay lifted, Commissioner ordered to
ensure integrity of rebidding process and submit report to State Board on
failures of original bidding process. St. Bd. 04:Dec. 1)

Emergent relief
Emergent relief denied in construction bidding matter. Crowe v. DeGioia

test not met. (02:April 30, McCann Acoustics)

Failure to file a timely stockholder or partnership disclosure statement pursuant to
N.J.S.A. 52:25-24.2, was a material defect that could not be waived or
cured. Board was correct in rejecting defective bid and awarding to next
highest bidder. (03:June 9, Middletown)
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BIDDING

Matter dismissed for failure to pursue claim that bid was awarded in violation of

statute. (03:Oct. 29, Radar Security)

Rejection of Bids

Board’s decision to reject all bids and rebid was arbitrary and capricious.
Board did not substantially revise its specifications in its second
round of bidding. (03:July 24, Business Automation

Technologies)

School contract requiring that all yearbook portraits of seniors be taken by the

contract school photographer violated neither Sherman Act’s prohibition
against anti-competitive practices nor State’s Antitrust Act. Defendants’
motion for summary judgment granted. Santomenna a/b/a LA
Photography v. Lors, Inc., et als., Civil Action No. 98-3834 (Chief Judge
W. Bissell), July 19, 2001.

State district superintendent in state-operated district did not have the authority to

award a contract for custodial services without a vote of the board; his
action was ultra vires and amounted to rejection of all bids. (04:Sept. 3,
Control Building Services, stay issued, St. Bd. 04:Oct. 22, stay clarified
prohibiting rebidding of custodial service contracts including opening of
bids, St. Bd. 04:Oct. 25, aff’d and stay lifted, Commissioner ordered to
ensure integrity of rebidding process and submit report to State Board on
failures of original bidding process. St. Bd. 04:Dec. 1)

Statutory amendment to N.J.S.A. 18A:18A-22 establishing specific circumstances

warranting rejection of all bids, eliminated the need to demonstrate
absence of bad faith. (04:Sept. 3, Control Building Services, stay issued,
St. Bd. 04:0ct. 22, stay clarified prohibiting rebidding of custodial service
contracts including opening of bids, St. Bd. 04:0ct. 25, aff’d and stay
lifted, Commissioner ordered to ensure integrity of rebidding process and
submit report to State Board on failures of original bidding process. St.
Bd. 04:Dec. 1)

Transportation

Bidder for bus contract substantially complied with stockholder disclosure
requirements; defects in completing statement were minimal.
(98:Aug. 28, Murphy Bus)

Busing contract: Board’s specs for brand name in joint purchasing project
may have violated the statutory “brand name or equivalent”
requirements; however, matter remanded for factual findings
regarding whether bidder’s engine was in fact equivalent to spec’s
requirement. District’s motion to dismiss matter as moot granted
on remand as state grant had expired and districts withdrew from
joint purchasing agreement. (00:Oct. 20, DeHart, motion on
remand St. Bd. 01:Aug. 8)

Deviations from bid specifications concerning maintaining buses at depot
or dispatch facility, and the use of multiple dispatchers and base
radio/dispatch facility clause were not material or substantial so as
to preclude award of transportation contract. (99:March 9, Byram)
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BIDDING

Lowest responsible bidder: determination of lowest responsible bidder
included determination of whether the specs violated DOE
transportation regulations or whether the award violated the
specifications themselves. (99:March 9, Byram)

Neither law nor bid specs precluded submission of two bids (all package
bid and individual route package bid) by a single bidder, nor was it
precluded by administrator’s announcement at prebid conference
that only one bid per bidder would be accepted. (98:Aug. 28,
Murphy Bus)

Petitioner established that it was lowest responsible bidder with respect to
certain individual route package bids. (98:Aug. 28, Murphy Bus)

Specifications: Board was within its power to establish bid specification
beyond DOE transportation specifications set forth in N.J.A.C.
6:21-13.2. (99:March 9, Byram)

Standing: an unsuccessful bidder has no standing to challenge the
specifications post-bid; the time to raise issues of clarity or legality
of the specs is before bids are opened; a board may not challenge
the validity of specifications post-bid under the “disguised
standing” principal, i.e., by arguing that it would have been the
lowest responsible bidder had the board correctly interpreted the
specs. (99:March 9, Byram)

Transportation: District acted within its authority when, after having taken
bids it realized that it would be less expensive to renew existing
transportation contract, and thus rejected all bids; lowest bidder’s
claims of implied contract and agency based on Jointure
Commission’s notice are dismissed. (Note: see ALJ’s detailed
discussion of public school transportation contracting and bidding

laws). (99:Feb. 24, Taranto Bus)

BOARD MEMBERSHIP
Appointment/Vacancy

Ethics

Commissioner accepted SEC order suspending board member if she failed
to attend New Board Member Orientation in October 2005 and
removal from the board if she failed to attend the January 2006
training. (05:Nov. 2, Graham)(05:Nov. 2, Manley)(05:Nov. 2,
Rose)(05:Nov. 3, Repella)(05:Nov. 3, Shimp)(05:Nov. 7,
Betances)(05:Nov. 9, Candio)(05:Nov. 9, James)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(a) and (b)
when he failed to submit documents to DOE in a timely fashion
causing the school to be placed on probation and jeopardizing the
educational welfare of the students. (05:Nov. 9, McCullers)
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BOARD MEMBERSHIP

Board of Trustees president violated N.J.S.A. 18A:12-24.1(a) and (e)
when he signed several checks without board authorization,
including several checks to himself. Pursuant to N.J.S.A. 18A:19-
1, prior to the expenditure of funds, board must approve the
expenditure by resolution. (05:Nov. 9, McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(a) by failing to
uphold and enforce all laws pertaining to the schools when he
conducted a closed session meeting of the board without giving the
public adequate notice as required pursuant to the OPMA.
(05:Nov. 9, McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(a) by failing to
uphold and enforce all laws pertaining to the schools when he sent
an e-mail to all trustees dismissing the board secretary from his
position in the absence of tenure charges. (05:Nov. 9, McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(a) when he
hired a cleaning service, owned by another board member, without
soliciting bids as required by the Public School Contracts Law,
N.J.S.A. 18A:18A-1 et seq. Trustee was not acting as an
authorized purchasing agent. (05:Nov. 9, McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24(a) when he
knowingly hired an uncertified business administrator without
board approval and had him serve as board secretary and treasurer.
(05:Nov. 9, McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(b) by
intervening in a dispute between two children and disregarded a
child’s IEP based behavior modification plan. (05:Nov. 9,
McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(c) and (d)
when he lectured teachers about student discipline and threatened
to handle suspensions himself. (05:Nov. 9, McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(c) by failing to
confine his actions to policy making, planning and appraisal and
(d) by administering the schools when he made direct contact with
a charter school employee to ask him to explain a scheduling mix-
up after having received an explanation from the Charter School
Lead Person. (05:Nov. 9, McCullers)

Board of Trustees president violated N.J.S.A. 18A:12-24.1(e) by failing to
recognize that authority rests with the board when he sent an e-
mail to all trustees unilaterally dismissing the board secretary from
his position. (05:Nov. 9, McCullers)
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BOARD MEMBERSHIP

Board of Trustees president violated N.J.S.A. 18A:12-24.1(e) by taking
private action that could have compromised the board and (f) by
using the schools for personal gain when he hired a maintenance
company to refinish floors in preparation for a visit by
representatives of the bank where he was employed without board
authority. (05:Nov. 9, McCullers)

Board trustee violated N.J.S.A. 18A:12-24(b) by using her porisiton to
secure unwarranted privileges for her husband and son when she
voted to approve a contract to her husband’s cleaning and
maintenance company, where that company was not the lowest
bidder. Board trustee removed. (05:Nov. 2, Funches)

Board trustee violated N.J.S.A. 18A:12-24(b) by using her position to
secure unwarranted privileges or advantages when she signed
checks made out to her husband’s company without board
authorization. Board trustee removed from office. (05:Nov. 2,
Funches)

Board trustee violated N.J.S.A. 18A:12-24(b) by voting on bill lists that
included payments to her husband’s cleaning and maintenance
company. Trustee had a personal/financial involvement in the
company owned by her husband that would reasonably be
expected to impair her objectivity. Trustee removed from board.
(05:Nov. 2, Funches)

Board trustee violated N.J.S.A. 18A:12-24(c) by acting in her official
capacity in a matter in which she had a direct financial
involvement that might reasonably be expected to impair her
objectivity or independence of judgment when she signed checks
made out to her husband’s cleaning company. Board trustee
removed from board. (05:Nov. 2, Funches)

Board trustee violated N.J.S.A. 18A:12-24(c) when she voted to approve
the bid of her husband’s cleaning and maintenance company where
son was an employee of the company. Trustee had a personal
involvement in ensuring the employment of her son. Trustee
removed from the board. (05:Nov. 2, Funches)

Board trustee violated N.J.S.A. 18A:12-24.1(g) when she filed a
personal/financial disclosure statement that failed to indicate that
her husband owned a maintenance business which was under
contract to the charter school. Board trustee removed from board.
(05:Nov. 2, Funches)

Commission determined that board members did not violate the School
Ethics Act by allowing their names and the services they provide
to be listed in a resource directory. (SEC 05:Sept. 27, Tourain)

23



BOARD MEMBERSHIP

Commission determined that board members did not violate the School
Ethics Act by voting in favor of professional services contracts that
did not require public advertising and bidding, where friends of the
board members worked for companies that received the contracts.
(SEC 05:Sept. 27, Tourain)

Commission determined that board president did not violate School Ethics
Act by serving as municipal prosecutor during term as board
member. Income as municipal prosecutor was fully disclosed and
municipal prosecutor is not a member of the municipal governing
body. (SEC 05:Sept. 27, Tourain)

Commission determined that board member violated the School Ethics
Act when he forwarded an e-mail containing the names of
suspended students to other board members. Reprimand
recommended. (SEC 05:Sept. 27, Zilinski)

Commission determined that board members did not violate the School
Ethics Act when they voted to include dancing in the district
curriculum because their daughters liked dance. Board has
authority to establish extra-curricular activities in the district.
(SEC 05:Sept. 27, Tourain)

Commission determined that board president violated N.J.S.A. 18A:12-
24.1(a) and failed to uphold and enforce all laws pertaining to the
schools by planning and participating in a public meeting without
providing adequate notice of that meeting, by dismissing the board
secretary from that position and assigning those duties to the
business administrator and by improperly administering the
schools. Commissioner recommended censure since member had
resigned while the matter was pending. (SEC 05:Sept. 27,
McCullers)

Commission determined that board vice-president violated the act when
she planned and attended a board meeting without adequate public
notice, when she failed to disclose the fact that her husband’s
company had a cleaning contract with the district and signed
checks without board authorization. (SEC 05:Sept. 27, Funches)

Commission determined that chief school administrator did not violate
School Ethics Act by failing to disclose an anticipated salary
increase. (SEC 05:Sept. 27, Tourain)

Commission dismissed a complaint alleging a violation of the School
Ethics Act where respondents attended a press conference and
endorsed a political candidate for mayor without board consent or
authority. No evidence that respondents were acting in their
official capacity in making the endorsement. (SEC 05:Sept. 27,
LaPorte)
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BOARD MEMBERSHIP

Commission dismissed complaint alleging that board member violated
N.J.S.A. 18A:12-24.1(a) by failing to uphold and enforce the Open
Public Meetings Act when she refused to allow public comment.
SEC noted that OPMA does not require public comment and
provides boards discretion in prohibiting and regulating public
participation, (SEC 05:0ct. 25, Durham)

Commissioner accepted SEC determination that board of trustees vice-
president violated N.J.S.A. 18A:12-24.1(a) by failing to uphold
and enforce all laws pertaining to the schools when she
participated in a public meeting without providing adequate notice
to the public. Board member removed from board. (05:Nov. 2,
Funches)

Commissioner reprimanded board member for a violation of N.J.S.A.
18A:12-24.1(e) by taking private action that could have
compromised the board, when he obtained confidential information
of suspended students and transmitted that information via e-mail
to other board members. (05:Nov. 23, Zilinski)

Commissioner reprimanded board member for a violation of N.J.S.A.
18A:12-24.1(qg) by failing to maintain the confidentiality of matters
that could needlessly injure individuals or the schools, when he
obtained confidential information of suspended students and
transmitted that information via e-mail to other board members by
taking private actin that could have compromised the board.
(05:Nov. 23, Zilinski)

Where respondent board member volunteered in the district, Commission
determined that she did not violate the act in contacting building
principal about various parent concerns, requested documents from
district staff, allegedly disclosed the name of a complaining parent
in public session, requesting that another conflicted board member
recuse herself from consideration of a matter, discussed board
employees’ personal matters in private settings or interrupting a
meeting between a parent and the board attorney. Respondent’s
motion for sanctions for the filing of a frivolous complaint granted.
(SEC 05:Sept. 27, Lee)

BOARD SECRETARY
Termination of business manager/board secretary by charter school was
reasonable where employee had left work without permission and was
uncooperative (99:Nov. 15, Mezzacappa)
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BOARDS OF EDUCATION—ACctions by

Action of board in not placing child who was possible being retained, in lottery
for French immersion program, was not arbitrary or unreasonable.
(02:0ct. 25, J.L.D.)

Administrators may exercise discretion in deciding whether to notify parents or
seek parental consent prior to questioning students. (99:Aug. 13, M.N.)

Allegations of retaliatory discharge for political activity not proven. Secretary
position riffed due to budgetary constraints, not political reasons. Bello v.
Lyndhurst Bd. of Ed., 344 N.J. Super. 187 (App. Div. 2001).

All employee arguments were without sufficient merit. Employee failed to assert
her tort and contract claims in a timely manner. Tenure issues and
enforcement of DOE approved settlement were disputes arising under the
school laws and properly before the Commissioner of Education.
(Grompone, App. Div. unpub. Op. Dkt. No. A-4219-98T5, Feb. 22, 2001,
aff’g Law Div., Monmouth County, Dkt. No. L-2819-96, June 9, 1997)
See also Grompone v. State Operated School District of Jersey City, App.
Div. unpub. op. Dkt. No. A-0331-00T5, March 26, 2002, aff’g St. Bd.
00:Aug. 2, aff’ g Commissioner 00:Feb. 28.

Assault: two day suspension for holding student’s head in urinal upheld; board
did not act unreasonably. (02:June 12, T.M.)

Authority
Standard of review is whether the school board’s decision was arbitrary,

capricious or unreasonable. (03:June 5, T.B.R.)
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BOARDS OF EDUCATION—ACctions by

Board acted reasonably in assigning one bus stop for children who share time
between divorced parents (alternate weeks) residing in separate residences
in the same school district. Assigning one seat on one bus route was a
reasonable policy, neither arbitrary nor capricious. (03:June 5, T.B.R.)

Board impermissibly denied the requests of three administrators (vice principals)
to attend the NJEA convention, in violation of statute, N.J.S.A. 18A:31-2.
Administrators’ personal days were restored and any salary, benefits and
emoluments were retroactively compensated. (03:May 28, Newark)

Board of education possesses the statutory right to promote or place pupils
enrolled in its schools according to the prescription of its own rules.
Commissioner directs that either the regulation be re-written to reflect
district practices or that the district conform its practices to the regulation
as written. Concerning placement, Commissioner, concludes that the
district did not act in an arbitrary, capricious or unreasonable manner in
placing pupil in the sixth grade. It is well established that when a board
acts within its discretionary authority, its decision is entitled to a
presumption of correctness and will not be upset unless there is an
affirmative showing that such decision was arbitrary, capricious or
unreasonable. (03:Sept. 2, O.S., matter remanded to ALJ for further
determinations, Commissioner decision on remand 04:July 7, aff’d St. Bd.
04:Nov. 3)

Board policy against distribution of religious gifts in classroom was not
unconstitutional where kindergarten student wished to hand out
proselytizing pencils and evangelical candy canes to classmates in
classroom during the school day. No prohibition present against
distributing gifts outside the classroom or after school. Court also found
no violation of NJLAD. Walz v. Eqg Harbor Twp Bd. of Ed., 187 F.Supp.
2d 232 (D.N.J. 2002), aff’d 2003 U.S. App. LEXIS 18148 (3d Cir. NJ.,
Aug. 27, 2003)

Board’s decision not to certify tenure charges against teacher/coach not arbitrary,
capricious or unreasonable. Allegations centered around failure to remove
pitcher from softball game when her arm hurt. (03:Jan. 31, Miller)

Board’s decision not to change bus stop was not unreasonable or discriminatory;
board relied on current practice and its expert’s traffic analysis, and
children were not treated differently than others similarly situated.
(98:Aug. 28, Lemma)

Board’s decision not to grant waiver under tuition policy should have been put to
a vote by board; Commissioner orders that board take formal action.
(98:0Oct. 29, M.M.)

Board’s decision to locate child’s bus stop at the bottom of street not arbitrary,
capricious or unreasonable. (03:March 5, B.S., appeal dismissed for
failure to perfect, St. Bd. 03:June 4)

Board’s policy to restrict valedictorian and salutatorian to those pupils who have
competed for all four years, was reasonable. (99:June 16, P.A.)

27



BOARDS OF EDUCATION—ACctions by

Boards of educatin may make application to a New Jersey court for an order of
forfeiture, consistent with Ercolano and N.J.S.A. 2C:51-2. (St. Bd.
00:April 5, Vitacco, aff’g 97 N.J.A.R.2d (EDU) 449, aff’d 347 N.J. Super.
337 (App. Div. 2002)

Class trip: policy prohibiting students who have been suspended from
participating in class trip not unreasonable. (02:June 12, T.M.)

Commissioner denies the issuance of $12.2 million in bonds for additions at two
elementary schools. Elementary additions not necessary to provide T&E.
(03:June 2, Clark)

Commissioner orders the issuance of $19.2 million in bonds for repairs and
renovations at the district high school. Without the project, the district
will be unable to provide T&E. (03:June 2, Clark)

Commissioner remands to ALJ for further findings on relationship between
English language proficiency test and admissions policy and practices in
placement of student to 6™ or 7" grade. Commissioner directs that either
the regulation be re-written to reflect district practices or that the district
conform its practices to the regulation as written. Concerning placement,
Commissioner, concludes that the district did not act in an arbitrary,
capricious or unreasonable manner in placing pupil in the sixth grade. It is
well established that when a board acts within its discretionary authority,
its decision is entitled to a presumption of correctness and will not be
upset unless there is an affirmative showing that such decision was
arbitrary, capricious or unreasonable. (03:Sept. 2, O.S., matter remanded
to ALJ for further determinations, Commissioner decision on remand
04:July 7, aff’d St. Bd. 04:Nov. 3)

Controversy over board placing superintendent on paid two-week administrative
leave was not moot where CSA alleged that such action caused harm to
his reputation as it could reasonably be inferred action was taken for
disciplinary reasons. (Reversed and remanded St. Bd. 03:May 7,
Carrington)

Emergent relief denied in dispute over transportation contracts. (03:April 3,
Seman-Toy, Inc.)

Emergent relief denied in tuition matter for early childhood education in Abbott
district where collective bargaining agreement permitted employees to
send children for free but state regulation only allows pupils residing in
district to attend program. (03:April 22, S.A.)

Exclusion from graduation and prom: Decision to exclude student from
graduation and prom for lateness and lying about it while being on
disciplinary probation for shoplifting was not arbitrary, capricious or
unreasonable; emergent relief denied. (02:June 14, Bush)

Expulsion: removal of student from regular education program constituted
expulsion; subsequent hearing and provision of alternative education cured
potential due process violation. Emergent relief denied. Decision on
motion. (02:June 24, C.L.)
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Graduation: Board’s decision to not let student graduate upheld where student
had over 30 absences yet board policy allowed only 14. Board did not act
in arbitrary, capricious or unreasonable manner in application of policy.
Board notified student one year earlier that he might not receive credit due
to unexcused absences. Student failed to take courses offered by school to
restore his credit. Student encouraged to go to college following
completion of GED. Emergent relief denied. (03:Aug. 14, Wimbish
(M.W.), aff’d St. Bd. 03:Sept. 11, request for oral argument denied and
matter aff’d St. Bd. 04:Feb. 4)

Graduation: Board policy to deny attendance at graduation to student who fails to
satisfactorily complete State and district academic requirements upheld.
Emergent relief denied. Decision on motion. (02:June 19, K.Mc.)

Hit list: Board policy requiring psychological or psychiatric clearance of student
after student found with hit list of teachers he was angry at was not
arbitrary, unreasonable or capricious. (02:June 13, T.L.)

Local board cannot require legal guardianship for residency purposes nor delegate
its authority to hold hearing and make determination under the residency
statute, N.J.S.A. 18A:38-1, to determine eligibility to attend school in the
district. (01:Dec. 13, J.M., aff’d St. Bd. 02:April 3)

Local board within proposed charter school’s region of residence need not file
motion to intervene in appeal of denial of charter school application as
party respondent status already conferred through operation of N.J.S.A.
18A:36A-4(c) and (d) as well as N.J.A.C. 6A:11-2.1(a). (02:Jan. 11,
Jersey Shore Charter School, St. Bd. Decision on motion, 02:April 3)

Lottery program used to select kindergarten pupils for French immersion program
was not arbitrary or done in bad faith, despite district’s failure to include
in the advertisement that fact that selection would be made from students
who appeared at registration; however, Commissioner advises Board to
improve communication to avoid misunderstandings with respect to
immersion program availability and deadlines. (02:Oct. 24, D.M.L., aff’d
St. Bd. 03:April 2) See also, emergency relief denied, expedited hearing
ordered. (02:July 30, D.M.L.)

Motion for stay denied in dispute over change in district policy requiring payment
of tuition by non-resident employees for their children to attend in-district
preschool program. (St. Bd. 03:July 2, S.A.)

Candidates
Elected candidate with Appellate Division claim against the board files

Stipulation of Dismissal. Commissioner finds no inconsistent
interest, no relief to be granted and dismisses petition of appeal
without reaching merits of ALJ decision. (03:June 2, Margadonna)
N.J.S.A. 18A:12-2 applies to board members, not candidates. A victorious
school board candidate who cured any conflicts prior to
commencement of his or her term of office would not be
disqualified from board membership. (03:June 2, Margadonna)
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CEPA (Conscientious Employee Protection Act)

Retaliation can be established by adverse employment decisions; criticism
of employees and their exclusion from a meeting and school
management team did not constitute reprisal. (00:July 10,
Wooley)

Code of Ethics

SEC determined that board member violated N.J.S.A. 18A:12-24.1(g) by
failing to provide accurate information and failing to act in concert
with fellow board members when she sent a letter to the county
superintendent alleging that a classroom was substandard, despite
DOE approval of the district’s use of the classroom.
Commissioner agreed with recommended penalty of reprimand.
(03:Aug. 21, Zimmerman)

SEC determined that board member violated N.J.S.A. 18A:12-24.1(e) by
taking private action that could have compromised the board when
she sent a letter to the county superintendent regarding the
adequacy of a classroom. Commissioner agreed with
recommended penalty of reprimand. (03:Aug. 21, Zimmerman)

SEC determined that board member violated N.J.S.A. 18A:12-24.1(j)
when, in a letter to the superintendent requesting the demotion of
the assistant superintendent, he copied the subordinates of the
assistant superintendent. Commissioner agreed with recommended
penalty of reprimand. (03:Aug. 19, Santiago)

SEC found that board of education president administered the schools, in
violation of N.J.S.A. 18A:12-24.1(d) when she nominated,
interviewed and recommended the hiring of candidates for
employment. Commissioner agreed with SEC’s removal
recommendation. (03:Aug. 14, Hankerson)

SEC found that board of education president failed to confine her board
actions to policy-making, planning and appraisal in violation of
N.J.S.A. 18A:12-24.1(c), and administered the schools in violation
of N.J.S.A. 18A:12-24.1(d), when she gave direction to district
employees without consulting with the superintendent.
Commissioner agreed with Commission’s removal
recommendation. (03:Aug. 14, Hankerson)

SEC found that board of education president failed to confine her board
actions to policy-making, planning and appraisal in violation of
N.J.S.A. 18A:12-24.1(c), when she proposed the termination of
two employees without a recommendation from the
superintendent. Commissioner agreed with SEC’s removal
recommendation. (03:Aug. 14, Hankerson)
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SEC found that board of education president failed to consider
recommendation of the superintendent, in violation of N.J.S.A.
18A:12-24.1(h), when she had applicants come before the board
for appointment without the superintendent’s recommendation.
Commissioner agreed with SEC’s removal recommendation.
(03:Aug. 14, Hankerson)

SEC found that board of education president failed to hold confidential all
matters pertaining to the schools which if disclosed, would
needlessly injure individuals or the schools, in violation of
N.J.S.A. 18A:12-24.1(g), when she discussed the superintendent’s
nonrenewal with a subordinate. Commissioner adopted SEC’s
removal recommendation. (03:Aug. 14, Hankerson)

SEC found that board of education president took private action, in
violation of N.J.S.A. 18A:12-24.1(e), when she precluded the
superintendent from making opening remarks during staff
orientation on the first day of school. Commissioner agreed with
SEC’s removal recommendation. (03:Aug. 14, Hankerson)

Conflicts of interest

Board member cannot abstain from matters where he pursued a claim to
special education entitlements on behalf of his son pursuant to
School Ethics Commission opinion based on N.J.S.A. 18A:12-
24(]), because N.J.S.A. 18A:12-2 is a disqualifying statute.
(05:June 30, Sea Isle City)

Board member could not remain on board where emancipated son,
residing in the home, filed Notice of Tort claim against district,
alleging that district failed to provide T&E education. In his role
as a board member, he would inevitably hear and see things that
would bear upon his son’s lawsuit. (05:June 8, Palmyra)

Board member removed where adult son, residing in board member’s
home, filed notice of tort claim against the district, despite the fact
that adult son paid rent and was not claimed by board member as
dependent for tax purposes. (05:June 8, Palmyra)

Board member who filed petition with Commissioner for indemnification
was not thereby disqualified from board membership, even where
the board member was seeking indemnification which is
discretionary, not statutory; the primary purpose of the claim for
which indemnification was sought served important public
objectives, namely the board member’s ability to attend board
meetings in safety. (99:Feb. 16, Walsh)

Board member, wife and adult son residing in the home, acted as a “single
family unit” for N.J.S.A. 18A:12-2 analysis. Fact that wife
handled family’s financial affairs and had all direct dealings with
son, could not insulate board member from conflict. (05:June 8,

Palmyra)
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Board member’s pending claim in a worker’s compensation matter against
the board was an inconsistent interest pursuant to N.J.S.A.18A:12-
2 necessitating removal from office. (99:April 26, Tullo)

Commissioner determined that N.J.S.A. 18A:12-24(j) was not intended to
be the means or standard for determining the qualification of board
members. (05:June 30, Sea Isle City)

Commissioner need not find that board member actively shared privileged
information with his adult son who had filed a Tort Claims Notice
in order to find a violation of N.J.S.A. 18A:12-2. By virtue of his
position as a board member, he is placed in a “situation of
temptation” to serve his own interest to the prejudice of the public.
(05:June 8, Palmyra)

Conflict of interest statute applies to board membership, not candidacy.
(02:June 14, Berlin)

Elected candidate with Appellate Division claim against the board files
Stipulation of Dismissal. Commissioner finds no inconsistent
interest, no relief to be granted and dismissed Petition of Appeal
without reaching merits of ALJ decision. (03:June 2, Margadonna)

Ethics Commission found that first board member violated the Ethics Act
by presenting a vendor’s employee to a second board member who
was running for borough council and who, in the presence of the
first member, solicited a donation from the employee for his
campaign for borough council. Employee perceived the
solicitation as a threat against the vendor’s existing contract with
the school district. Commissioner agreed with the Ethics
Commission that the first board member should be censured for
attempting to use her office to secure unwarranted privileges for
herself or others. (02:Sept. 23, Ferraro)

Newly elected board member ordered to decide whether to drop her
employment claim against the district or not be seated as board
member at reorganization. ALJ suggests, but Commissioner does
not specifically adopt, that conflict of interest applies to candidacy
as well as membership. (Decision on motion, 03:April 25,
Margadonna)

Notice of Tort Claim sufficient to be a disqualifying interest under
N.J.S.A. 18A:12-2. (02:June 14, Berlin)

N.J.S.A. 18A:12-2 applies to board members, not candidates. A victorious
school board candidate who cured any conflicts prior to
commencement of his or her term of office would not be
disqualified from board membership. (03:June 2, Margadonna)

Petitioner’s motivation in filing a conflict-of-interest complaint pursuant
to N.J.S.A. 18A:12-2, does not control the determination of
whether a violation of law has occurred. (05:June 8, Palmyra)
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Prohibited interest found where board member’s emancipated son,
residing in the home and paying rent, filed Notice of Tort Claim
against district. Indirect financial benefit to board member were
damage award would be used to offset costs of undergraduate
education. (05:June 8, Palmyra)

School Ethics Commission found probable cause to credit allegations of
board member’s violation of the School Ethics Act, N.J.S.A.
18A:12-24(b) and (e). In the presence of the accused member, a
second member, who was campaigning for election to borough
council, solicited a campaign donation from a vendor’s employee
and implicitly threatened non-renewal of the vendor’s service
contract with the district. Members subsequent conversation with
the employee pertaining to the donation contributed to the SEC
finding of a violation of the Act in the member’s attempt to use his
position to secure unwarranted privileges for others and in
soliciting a campaign contribution with knowledge that it was
given with the knowledge that it would affect him in his official
duties. Commissioner accepted SEC’s recommendation of
censure. (02:Nov. 4, Gallagher, SEC Decision, Commissioner
Decision)

The School Ethics Commission’s conclusion that N.J.S.A. 18A:12-24(j)
carves out an exception to the Ethics Act where a board member
pursues his own interests in matters involving the board, cannot
create an exception to N.J.S.A. 18A:12-2. (05:June 30, Sea Isle
City)

The School Ethics Commission’s opinion that a board member’s pursuit of
a particular claim would not constitute a violation of the School
Ethics Act does not mean that the existence of such a claim would
not disqualify the board member pursuant to N.J.S.A. 18A:12-2.
(05:June 30, Sea Isle City)

Where board member claimed that the board denied his son’s educational
entitlements, board member has a disqualifying interest pursuant to
N.J.S.A. 18A:12-2, despite the School Ethics Commission opinion
authorizing such an interest pursuant to N.J.S.A. 18A:12-24(j).
(05:June 30, Sea Isle City)

While the School Ethics Commission has authority to interpret the School
Ethics Act, the Commissioner retains authority to adjudicate board
member qualification pursuant to N.J.S.A. 18A:6-9 and is not
bound by the Commission’s interpretation in applying a school
law. (05:June 30, Sea Isle City)
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Drug Policy

Board acted reasonably when, pursuant to policy adopted pursuant to
N.J.S.A. 18A:40A-8 through 21, it required a high school student
who was at a “senior cut day” party where extensive drinking had
taken place, to be referred to SAC Core Team for further
investigation into possible chemical dependency, even though
there was no evidence that she consumed any alcohol. (00:June
12,D.B.)

Board was directed to revise its policies to reflect proper responsibilities
under law governing pupils suspected of drug/alcohol use.
(00:Sept. 21, Graceffo, aff’d with modification St. Bd. 01:Dec. 5,
aff’d unpub. Op. Dkt. No. A-2402-01T5, April 8, 2003)

Duties and Powers

A board member who was a complainant against parents as well as the
subject of complaints made by parents before the board, was
properly excused from closed session discussions about those
complaints. (04:Dec. 10, Beck)

Access to personnel materials: Board must ensure that individual board
member’s access to personnel information is confined to that
necessary for the performance of essential board member duties;
however, Commissioner has no jurisdiction over teacher’s invasion
of privacy claim for sanctions against individual board member
who accessed her personnel records. Board action was not
arbitrary and capricious when it investigated complaint but could
not ascertain veracity of allegations. (01:May 7, Ciambrone, aff’d
as modified, St. Bd. 04:Oct. 6)

Access to personnel materials: Emergent relief granted to board member
seeking access to resumes and applications of all employment
candidates; board may not limit access to only those considered by
personnel committee; however, board has full authority to place
reasonable restrictions on times and places for review of materials.
(99:August 31, Beatty, underlying matter settled 99:Dec. 6)

Admissions policy — requiring pupil to attain certain age by October 1
cutoff date as condition for admission to first grade lawful exercise
of board’s discretionary authority. (00:July 13, N.R., aff’d St. Bd.
00:Nov. 1)

Board could not lawfully provide Latin instruction through distance
learning program by a person not in possession of appropriate New
Jersey certification. Question of whether Board can subcontract
with private vendor to provide distance learning credit courses in
Latin not reached. (00:May 22, Neptune)
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Board of education and planning board disagreed over whether planning
board had authority to preclude board of education’s land
acquisition. Commissioner dismissed without prejudice due to
expiration of statute of limitations and rejected ALJ’s
determination that ministerial decisions of the Office of School
Facilities Financing must meet the same standards for quasi-
judicial determinations as state agencies. (02:Aug. 29, Eastampton
Twp., settlement approved, motions granted and matter remanded,
St. Bd. 03:Jan. 8, on remand, approval of boards application to
construct athletic fields still valid, 03:April 14)

Censure: Board member appealed board’s censure of him for violating
board policy when he spoke to media after closed session
discussing potential ethics complaints against him. Policy that
required five-day notice to board prior to releasing board
information did not violate First Amendment rights. (00:Jan. 18,
Crystal)

Censure of board member: board did not act arbitrarily or capriciously
when it censured board member for speaking to the media about
ethical complaints discussed in closed session, without providing
advance notice required by board’s policy. (00:Jan. 18, Crystal)

Coach’s determination not to award petitioner MVP award for cross-
country track was not unreasonable. (00:Sept. 11, J.M., aff’d St.
Bd. 01:Jan. 3)

Commissioner adopted ALJ’s summary judgment dismissal, pursuant to
N.J.A.C. 1:1-1.3(a), of consolidated complaints alleging the board
acted arbitrarily, capriciously and unreasonably in adopting a
redistricting plan. (03:Aug. 14, Marlboro)

Free speech: Fair public comment by board members concerning other
public figures and on matters of public concern involving the
operation of the schools is protected speech. (00:July 10, Wooley)

Kindergarten Program — Denial of admission to special French immersion
kindergarten program was not arbitrary, capricious or unreasonable
where student did not meet criteria for admission and criteria
developed and applied in fair and reasonable manner. (03:March
14,C.C.L)

Matter remanded to Commissioner for determination of local board’s total
annual per pupil cost after petitioner fails to demonstrate domicile
in district. (St. Bd. 02:Jan. 2, K.D.)(See also, amount of tuition
aff’d as clarified, St. Bd. 03:Dec. 3, K.D.)

NJSBA dues: all boards are required by the clear, unequivocal language
of N.J.S.A. 18A:6-50 to pay dues to the New Jersey School Boards
Association; board ordered to pay back dues for 7 years. (00:Feb.

3, Wyckoff)
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Process chosen by board with respect to core curriculum changes,
including elimination of woodshop, was proper. (99:June 1,
Pequannock)

Representations of administrator to indicted assistant principal that he
would be entitled to indemnification and back pay if he were to
resign and successfully complete PTI, did not bind the board.
(01:Aug. 30, Busler, aff’d St. Bd. 02:Feb. 6, clarified by Lopez, St.
Bd. 04:Nov. 3)

Grades

Board neither exceeded its authority nor violated pupil’s constitutional or
due process rights when it upheld teacher’s assignment of a zero
grade for pupil’s failure to delete from assignment references
associated with drug use and drug culture; relying on Hazelwood,
held that gravamen of case is pedagogical control. It was within
the province of the teacher and school administrators to view the
paper as advocating or at least making light of illegal drug use; no
substantial first amendment issue raised. (99:0ct. 18, J.L., aff’d
St. Bd. 00:Feb. 2, aff’d App. Div. unpub. op. Dkt. No. A-3787-
99T5, June 19, 2001, certification denied, 170 N.J. 207 (2001))

Parent’s claims that grading policy would result in wrong person being
selected as Valedictorian and Salutatorian are dismissed; parent
had no standing, claims were moot and petition was not timely
filed. (St. Bd. 04:Feb. 4, Johns, aff’g Commissioner 03:Nov. 17,
S.J.)

Indemnification

Board of education not obligated to indemnify teacher who successfully
defended criminal harassment charge brought by student. Charge
did not arise out of the performance of the duties and
responsibilities of a high school English, journalism and drama
teacher. (03:Jan. 3, Brothers)

Kindergarten program

Board’s decision to abolish half-day, four-year old kindergarten program
in favor of full-day five-year old program, was lawful and took
into account sound economics; board could transfer funds among
line items and program categories of its budget; Sunshine Law
violations were cured. (00:Jan. 18, Sherman, aff’d St. Bd. 00:June
7)

Denial of admission to special French immersion kindergarten program
was not arbitrary, capricious or unreasonable where student did not
meet criteria for admission and criteria developed and applied in
fair and reasonable manner. (03:March 14, C.C.L.)
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Liability

Board of education was properly granted summary judgment in parent’s
1983 action in son’s death in residential school where board did
not violated IDEA by placing child in school without IEP as
parents agreed to placement. Tallman v. Barnegat Bd. of Ed., 2002
U.S. App. LEXIS 19051, F.3d (3d Cir. 2002), decided
August 21, 2002.

Surviving spouse of contractor who was killed while installing drainage
pipe for high school athletic field entitled to attempt to discover
evidence regarding construction projects between district and
architect that had potential bearing on district’s general supervisory
responsibilities on construction projects in attempt to establish that
district breached duty of care by failing to supervise contractor’s
company. Pfenninger v. Hunterdon Central Regional High School,
167 N.J. 230 (2001).

Where common law remedies have been preserved in contract, an owner
who terminates the contract because it believes that the contractor
has materially breached cannot be deemed to have forfeited its
right to prove the breach and the resultant damages due to failure
to follow the contractual termination procedures, thereby losing the
benefit of the conclusiveness of the architect’s certificate.

Ingrassia Constr. Co. v. Vernon Twp. Bd. of Ed., 345 N.J. Super.
130 (App. Div. 2001).
OPMA/Sunshine Law

A board member who was a complainant against parents as well as the
subject of complaints made by parents before the board, was
properly excused from closed session discussions about those
complaints. (04:Dec. 10, Beck)

Policy

Absent a clear showing of abuse of discretion (i.e. bad faith and an utter
failure to consider the consequences), the Commissioner may not
substitute his own judgment for that of a school board with respect
to a redistricting decision. This applies even if the selected
redistricting plan is not the best of all available options, or if it is
based on erroneous conclusions. (99:May 13, Harrison, aff’d St.
Bd. 99:0Oct. 6)

Board did not act improperly by not conducting suspension/expulsion
proceedings mandatory under N.J.S.A. 18A:37-2.1, where
administrators did not believe that incidents involving threats to
teachers constituted criminal assaults, where Board took measured
discipline against pupils, and where teachers’ appeal of discipline
did not allege assault. (01:Aug. 20, Knight, aff’d with clarification
St. Bd. 02:Jan. 2)
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Board member appealed board’s censure of him for violating board policy
when he spoke to media after closed session discussing potential
ethics complaints against him. Policy that required five-day notice
to board prior to releasing board information did not violate First
Amendment rights. (00:Jan. 18, Crystal)
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Board’s policy forbidding employees from possessing cellular phones and
pagers during preparation and instructional periods is
constitutional; policy does not implicate free speech/association,
and is neither vague nor overbroad. (00:June 12, North Bergen)

Elective band program that operated by lottery selection for most popular
instruments, did not deprive student of T&E or violate the EEO
code, N.J.A.C. 6A:7; nor did fact that lottery was conducted
secretly warrant conclusion that it was arbitrary or conducted in a
biased fashion. (05:Jan. 13, E.M.C. 1)

PIP: Board’s policies mandating the inclusion of district goals in the
development of Professional Improvement Plan (PIP) did not
violate N.J.A.C. 6:3-4.3 by circumscribing role of teacher;
however, PIP must also contain teacher’s individual goals, and
district responsibilities. (01:May 18, Kinnelon)

Policy: Board could adopt new policy of not accepting non-resident
tuition students; not bound by prior practice of permitting siblings
(99:Sept. 3, J.S., aff’d St. Bd. 00:Jan. 5)

Policy: Board’s policy requiring pupils who leave the district mid-year to
pay tuition was not arbitrary or capricious, even though some
districts may permit students in such circumstances to remain free
of charge. (99:Sept. 23, J.B., aff’d St. Bd. 00:Jan. 5)

Policy giving students from some, but not all, constituent districts of a
regional board a meaningful choice to attend the high school they
wanted, was not illegal “discrimination”; there is no constitutional
right to receive an education in a specific school house in the
district; the policy was valid exercise of board’s discretion and was
not arbitrary and capricious; board’s motion for summary
judgment granted. (99:March 10, Piccoli)

Policy: not arbitrary for policy to preclude district pupils who attend a
vocational technology school paid for by the district, to participate
in awards for scholarships donated to the district. (00:Sept. 25,
S.G.)

Policy that required board member to provide 5 days’ notice to board prior
to speaking to media, did not violate due process or free speech;
policy exempted members who issue a disclaimer that they are
speaking as private citizens and who do not disseminate private
material. (00:Jan. 18, Crystal)

Preliminary injunction was granted to religious organizations who provided
voluntary religious instruction allowing their materials and parental
permission slips to be distributed; a school district’s previous denials of
access to distribution scheme by religious groups were viewpoint
discrimination. Child Evangelism Fellowship of N.J. v. Stafford Twp.
Sch. Dist., 233 E. Supp.2d 647; (D.N.J. 2002), aff’d 2004 U.S. App.
LEXIS 21473 (3d Cir. N.J., Oct. 15, 2004)
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Public funds
Board does not have the statutory authority to improve property of the

municipality, and improperly expended public funds to improve

sidewalk owned by municipality, to jointly develop and construct a

recreational field; Division of Finance must recover from school

board all state aid received on the amount appropriately disbursed.

(00:Feb. 26, Wildwood Crest)

Qualifications
Residency

Board member undergoing divorce found to be bona fide resident
and qualified as board member under N.J.S.A. 18A:12-3
even though he does not always stay overnight at the
marital home. No evidence of interest to change residence.
(01:June 22, Cohen, decision on remand 00:Dec. 28)

Commissioner affirmed district’s non-residency determination.
Parent failed to appear and failed to respond. Parent
petition dismissed with prejudice. Remanded to OAL for
tuition reimbursement. (05:April 7, H.R.)

Commissioner affirmed district’s non-residency determination.
Parent failed to show that children resided with him after a
divorce. Divorce decree failed to outline custody.
Testimony that three children lived with two adults in a
two-bedroom condominium was not credible in light of
district’s surveillance. (05:April 8, A.O.L.)

Commissioner affirmed district’s non-residency determination.
Parent failed to show that children resided with him after a
divorce. Order of $16,116.66 in tuition payments set aside
due to lack of support in the record. (05:April 8, A.O.L.)

Commissioner determined after parent’s separation, two children
reside with father outside the district and one child resided
with mother in district. Parents ordered to remove the two
non-resident children and to pay tuition in the amount of
$46.02 per day. (05:May 28, D.O.)

Commissioner dismissed parent’s Petition of Appeal, contesting
board’s determination of non-residency. Tuition denied for
SY 02-03 and 03-04 for lack of proof. Tuition ordered for
$48.70 per child per diem for 04-05. (05:April 29, JW.A.)

Commissioner upheld district’s determination of non-residency
pursuant to N.J.S.A. 18A:38-1(b)(2). District carried its
burden through surveillance, a lack of parental cooperation
and the return of certified mailing to parent’s alleged
residence. (05:April 7, B.M.)
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Commissioner upheld district’s determination of non-residency
pursuant to N.J.S.A. 18A:38-1(b)(2). No credible evidence
that district retaliated against parent for complaining of a
lack of cultural enrichment activities during Black History
month. Tuition assessed in the amount of $10,832.78.
(05:April 7, B.M.)

Commissioner upheld district’s determination of non-residency
pursuant to N.J.S.A. 18A:38-1(b)(2). Parent’s testimonial
evidence conflicted with documentary evidence leading to
the conclusion that it was not credible. Tuition assessed in
the amount of $10,832.78. (05:April 7, B.M.)

No facts warrant tolling of 90-day period under N.J.A.C. 6A:3-
1.3(d); challenge to mayor’s appointment of nonresident to
fill vacancy on board is dismissed; moreover, appointee
vacated seat rendering issue moot. (02:Jan. 7, Barnes)

Parent’s Petition of Appeal contesting board’s determination of
non-residency dismissed for failure to appear. Tuition
ordered for $13,769.35. (05:May 2, L.G.)

Parent’s Petition of Appeal contesting board’s determination of
non-residency dismissed, with prejudice, for failure to
prosecute. Tuition ordered for $14,125.32. (05:April 19,
C.M.)

Relevant inquiry is whether the existing configuration of school facilities is
inadequate to afford students a thorough and efficient education. (03:June
2, Clark)
Removal—attendance at meetings
Commissioner rejects board member’s application for emergent relief;
rejects law judge’s conclusion that board acted arbitrarily in
removing board member for missing 4 consecutive meetings where
board member was legitimately ill during one meeting thereby
breaking the consecutive chain; no likelihood of success shown
because law is unsettled regarding statutory intendment of “three
consecutive meetings” and regarding whether good cause is
required for each individual absence or for the period of absence.

(99:March 8, Smith, decision on motion, matter withdrawn

99:August 18)

Suit against board of education for failing to suspend/expel student who assaulted
staff member dismissed for failure to prosecute. (04:July 8, Hamilton
Twp. Ed. Assn.)
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Though New Jersey has a statute providing that a public entity was not liable for
the criminal acts of a public employee, allegations of board’s negligence
implicated a duty upon the Board encompassing an obligation to protect
the students from the harm caused by the principal, and the state had
strong public policy of protecting students from sexual abuse. Court rules
that where board did not implement effective reporting procedures and
disregarded critical information concerning acts of abuse by principal, the
Tort Claims Act requires apportionment between the negligent public
entity and the intentional tortfeasor. Matter remanded to Law Division for
trial on apportionment of damages. Frugis v. Bracigliano, 351 N.J. Super.
328 (App. Div. 2002), aff’d in part, rev’d and rem’d in part, 177 N.J. 250
(2003)

Under N.J.S.A. 18A:7G-12, when a school district has unsuccessfully sought
voter approval for a school facilities project twice within a three year
period, the Commissioner has the authority to issue bonds if the project is
necessary for a thorough and efficient education in the district. (03:June 2,
Clark)

Use and administration of placement test for kindergarten French language
immersion program not arbitrary, capricious or unreasonable. (03:March
14, G.L.L.)

BOND REFERENDUM

Bond referendum could not be challenged after 20-day limit, even though late
filing was based on erroneous information provided by DOE.
Misinformation not provided by board of education. No equitable
considerations to warrant extension of time. (98:Nov. 17, Pursell)

Challenge to bond referendum dismissed. Town ordinance restricting distribution
of first amendment material between 8 p.m. and 9 a.m. was valid and
fairly and constitutionally enforced. Vote of 9/14/99 stands and school
addition may be built. (White v. O’Malley, Law Division, Monmouth
County, Dkt. No. L-4664-99, January 12, 2000.)
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Special bond referendum election results of January 27, 2000 set aside as null and
void. Superintendent of schools cancelled referendum election because of
snowfall and held rescheduled election two days later. Notice was given
through radio stations, newspapers and community posting. Decision to
reschedule was improper as decision making process and notice to the
public was improper. New election ordered. (In the Matter of the Special
Election held on Thursday, January 27, 2000 in the Borough of Butler
School District, Law Division, Morris County, March 1, 2000.)

BUDGETS

Although funding for a program is eliminated pursuant to voter rejection and
subsequent governing body or board of school estimate review, a board
must nonetheless take affirmative action to formally abolish any positions
which may be impacted by such elimination. (99:Dec. 21, Marsh, aff’d St.
Bd. 00:Oct. 4)

Board did not act according to its responsibility when it failed to abolish a
position, in the wake of a budget defeat and the municipality’s failure to
restore funding for that position. Commissioner will not grant relief that
compels a school board to fill a position which, by law, it does not have
the authority to fund. (99:Dec. 21, Marsh, aff’d St. Bd. 00:Oct. 4)

Board may not modify its base budget for expenditures that were rejected by the
voters and not restored by the municipality. (99:Dec. 21, Marsh, aff’d St.
Bd. 00:Oct. 4)

Board’s decision to establish full-day kindergarten program was lawful and took
into account sound economics; board could transfer funds among line
items and program categories of its budget pursuant to N.J.S.A. 18A:22-
8.1. (00:Jan. 18, Sherman, aff’d St. Bd. 00:June 7)

Citizen’s challenge to board actions following defeat of public question on
expending funds for football program dismissed. Actions by board in
subsequent years to contract with non-profit corporation for the provision
of football program did not contravene results of a public vote taken
during 2001, since proposal was only applicable to the 2001-02 school
year. (04:Jan. 8, Arnone)

Commissioner determined that pursuant to N.J.S.A. 18A:22-5, board of school
estimate majority consists of a combined majority of the constituent
municipalities, not a separate majority of each municipality. (05:May 9,
Maplewood Twp., aff’d St. Bd. 05:Sept. 7)

District correctly calculated its net T&E budget based on perceived errors in prior
budgets. Budget review process does not require the reconciliation of
projected and actual enrollment figures. (05:Jan. 10, Lamkin)
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Failure to Agree
Above the Box — Budgets in Excess of the Maximum T&E Budget
(02:June 19, Freehold Regional)(02:June 19, Manchester
Regional)(02:June 19, Somerset Hills Regional)(03:June 26,
Freehold Regional)(03:September 23, Manchester
Regional)(03:June 26, Shore Regional)(05:June 17, Passaic County
Manchester Regional)
In the Box — Budgets at or Below the Maximum T&E Budget
(01:June 18, Penns Grove-Carneys Point Regional)(03:June 26,
Penns Grove-Carneys Point Regional)(04:June 25, Penns
Grove-Carneys Point Regional)

Failure to Certify
Above the Box — Budgets in Excess of the Maximum T&E Budget
(01:June 15, Keansburg)
Below the Box — Budgets Below the Minimum T&E Budget
(03:June 26, Brick Twp.)(05:June 17, Woodlynne)
In the Box — Budgets at or Below the Maximum T&E Budget
(01:June 27, East Newark)
Items appearing in a base budget in one year may be submitted as a separate
proposal in a subsequent year. (05:Jan. 10, Lamkin)
90-day rule — Application
Commissioner applied 90-day rule to dismiss student’s Petition of Appeal
seeking credit for subjects passed despite 45 days of absence,
promotion to 12" grade and attorney’s fees relating to an assault
charge brought by the district. (05:April 25, Giannetta)
Commissioner rejected initial decision that applied the 90-day rule to
dismiss superintendent’s appeal of his dismissal. Notwithstanding
written notice of nonrenewal from the board president, initial
decision failed to clearly demonstrate that board made a lawful
determination of nonrenewal. Matter remanded to OAL for
expedited hearing as to whether board complied with N.J.S.A.
18A:17-20.1 and OPMA. (05:May 20, Drapczuk, aff’d St. Bd.
05:0ct. 19)
Purchase of land: board may purchase land from surplus without passing
referendum, so long as voters pass on budget that includes line item

reflecting such appropriation of surplus. (00:Aug. 2, Fairfield, St. Bd.
rev’g 00:Feb. 17)

Restoration of Reductions
Above the Box — Budgets in Excess of the Maximum T&E Budget
Any transfers between budget lines addressed in the decision must
receive prior written approval from the county
superintendent upon written request and demonstration of
need. (03:Sept. 5, Bogota)
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Burden of proof on board to demonstrate that budget reductions
would have a negative impact on the stability of the district.
(98:Nov. 6, Lodi)(00:June 30, Middletown)(01:July 6, Pine
Hill)(01:July 19, Moorestown)(01:Aug. 2, Kearny)(02:Aug.
5, Winfield)(03:Sept. 5, Bogota)

Burden of proof on board to demonstrate that restoration was
necessary as reductions would negatively impact the
stability of the district given the need for long-term
planning and budgeting. (05:March 16, Washington Twp.)

Reductions restored
Commissioner lacked the statutory authority to increase the

tax levy beyond the original amount proposed to the
voters. (01:July 6, Pine Hill)

Commissioner restores $907,785 of $1,200,700 budget
reduction; $158,756 through reallocations and
$749,209 in general fund taxes. $450,000 restored
to surplus; reductions would have left district with
an unreserved fund balance deficit of $31,210.
Surplus restoration was less than 3% of budget.
Funds restored to teachers’ salaries and tuition
accounts; reductions would have impacted the
board’s ability to fulfill its contractual obligations.
(98:Nov. 6, Lodi)

Commissioner restores $900,000 of $1,425,000 general
fund tax levy reductions. $407,500 was available
for reallocation but was offset by $680,905 in
anticipated budget shortfalls, for a net shortfall of
$273,405. $200,000 in debt service levy reduction
was not within the authority of the governing body
and was restored. (00:June 30, Middletown)

Commissioner restores $240,889 of $386,000 budget
reduction, all through tax levy. Restorations were
mostly in the areas of staff salaries, social security
and unemployment, utilities and construction and
transportation services. An additional $172,972
was reallocated by the SDOE to address the
district’s budget deficit, restore surplus to a level
necessary for fiscal stability and fund a SBA
position from 10/03 through 6/04. (03:Sept. 5,

Bogota)
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Commissioner restores full $800,000 of general fund tax
levy reductions. While Commissioner agreed with
$481,215 of governing body’s reductions and found
an additional $236,000 in revenue through
reallocations, the board’s salary accounts shortfalls
needed all of the revenue. (01:July 6, Pine Hill)

Commissioner restores $195,962 of $901,025 general fund
tax levy reductions. Additional revenues of
$110,000, reallocation of $20,000 in surplus and
reallocation of $100,000 in general fund expenses
were identified. (01:July 19, Moorestown)

Commissioner restores $131,553 of $1,794,005 general
fund tax levy reductions, mostly in the areas of
health benefits and plant maintenance. (01:Aug. 2,
Kearny)

Commissioner restores $1,925,030 of $3,153,636 contested
budget reductions; $1,228,606 through restoration
of general fund tax levy, $696,326 through
reallocation from appropriation and revenue line
items and appropriation of $538,126 in fund balance
from current year unexpended balances. Governing
body failed to demonstrate that cuts would not
adversely affect the district’s ability to provide T&E
and/or adversely affect the stability of the district’s
overall operations. (04:July 23, Monroe Township)

Reductions sustained

Commissioner sustains $145,111 of $386,000 budget
reductions, mostly in salaries, health benefits and
athletic supplies. (03:Sept. 5, Bogota)

Commissioner sustains $292,915 of $1,200,700 budget
reductions, mostly in health benefits and substitute
salaries. (98:Nov. 6, Lodi)

Commissioner sustains $525,000 of $1,425,000 in budget
reductions. (00:June 30, Middletown)

Commissioner sustains $705,063 of governing body’s
reductions, mostly in construction services and
tuition. (01:July 19, Moorestown)

Commissioner sustains $1,662,452 of $1,794,005 in budget
reductions, mostly in the areas of salary and capital
reserve. (01:Aug. 2, Kearny)
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Commissioner sustains $1,925,030 of $3,153,636 contested
tax levy reductions. These reductions, some of
which were offset by reallocations from
appropriation and revenue line items and fund
balance, would not adversely affect the district’s
ability to provide T&E or maintain stability.
(04:July 23, Monroe Township)

Commissioner sustains entire $530,854 of contested tax
levy reductions. Board contended restorations were
necessary in light of the district’s new high school
facility and phase in of ninth grade students. These
reductions, some of which were offset by
reallocation of fund balance, were within the
thoroughness standards and would not adversely
affect the district’s stability, given the need for long
term planning and budgeting. (05:March 16,
Washington Twp.)

Commissioner sustains full $150,000 of budget reductions,
primarily in the areas of supervisor salary and
benefits and a reallocation of funds. (02:Aug. 5,
Winfield)
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Surplus

Commissioner restores $1,925,030 of $3,153,636 contested
budget reductions; $1,228,606 through restoration
of general fund tax levy, $696,326 through
reallocation from appropriation and revenue line
items and appropriation of $538,126 in fund balance
from current year unexpended balances. Governing
body failed to demonstrate that cuts would not
adversely affect the district’s ability to provide T&E
and/or adversely affect the stability of the district’s
overall operations. (04:July 23, Monroe Township)

Council appropriation of $150,000 from surplus to
budgeted fund revenue sustained. Other revenues,
including additional state aid brought surplus back
to 3%. (05:March 16, Washington Twp.)

No appropriation of surplus, including the additional
$102,972 made available through reallocation, can
be made during the 2003-2004 school year without
prior written approval from the county
superintendent. (03:Sept. 5, Bogota)

Surplus restoration of $450,000 was less than 3% of
budget. (98:Nov. 6, Lodi)

$20,000 of surplus was reallocated, bringing surplus down
to 3% of the general fund budget. (01:July 19,
Moorestown)

$172,972 was reallocated by the SDOE to address the
district’s budget deficit, restore surplus to a level
necessary for fiscal stability ($380,841, slightly less
than 3%) and fund a SBA position from 10/03
through 6/04. (03:Sept. 5, Bogota)

In the Box — Budgets at or Below the Maximum T&E Budget
Burden of proof on board to demonstrate that restoration was

necessary for T&E in accordance with the efficiency
standards or on the grounds that the reductions would
negatively impact the stability of the district. (98:Aug. 14,
Bayonne, aff’d State Board 99: Feb. 3) (98:Sept. 9, North
Brunswick) (98:November 24, Manasquan) (02:Aug. 5,
Kingsway Regional) (02:Aug. 5, Delanco) (02:Sept. 19,
Clifton) (02:Dec. 17, Deptford Twp.)(05:Sept. 6, Monroe
Twp.)
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Reductions restored

Commissioner restores $1,682,690 of $5,785,583 budget
reduction; $150,000 through reallocation and
$1,532,690 in general fund taxes. Restorations to
salary line items made on the basis of need to fulfill
existing contractual obligations and in consideration
of the statewide trends in collective bargaining.
Restorations made to special education tuition line
items and operations and maintenance, given the
age of the board’s facilities. (98: Aug. 14, Bayonne,
aff’d State Board 99: Feb. 3)

Commissioner restores $1,013,877 of $2,185,039 contested
budget reductions; all through reallocation from
other general fund appropriations including surplus.
Restorations included three full time teachers, home
instruction, two special education teachers, three
new special education aides, a librarian and
associated health benefits. No restoration of tax
levy needed. (05:Sept. 6, Monroe Twp.)

Commissioner restores $230,000 of $570,000 budget
reduction; all in general fund taxes. Board had
asked for $342,000 in restorations. Restorations
made to salary line items for necessary new
positions and capital outlay and construction
services as necessary for health and safety of
students. (98:Sept. 9, North Brunswick)

Commissioner restores $40,625 of $167,000 budget
reductions, all through reallocation of surplus. No
tax levy adjustment necessary. Monies restored to
staff training and salary accounts. (98:November
24, Manasqguan)

Commissioner restores $41,473 of $70,125 contested
budget reductions, mostly in the areas of salaries
and benefits. (02:Aug. 5, Delanco)

Commissioner restores $514,632 of $2,000,000 budget
reductions, mostly in salaries and surplus. (02:Sept.
19, Clifton)

Reductions sustained

Commissioner sustains $4,102,893 of $5,785,583 budget
reductions, mostly in salaries and benefits. (98:Aug.
14, Bayonne, aff’d State Board 99:Feb. 3)

Commissioner sustains $111,700 of reductions applied for
restoration, all in salary line items. (98:Sept. 9,
North Brunswick)
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Commissioner sustains $126,375 of $167,000 budget
reductions, mostly in equipment and fund balance
accounts. (98:Nov. 24 Manasquan)

Commissioner sustains full $700,000 budget cut in land
and improvements, no adverse impact on district’s
stability given the need for long-term planning and
budgeting. (02:Aug. 5, Kingsway Regional)

Commissioner sustains $28,652 of $70,125 in contested
budget reductions, $18,311 of which was
accomplished through general fund reallocations,
the balance mostly in workers comp accounts.
(02:Aug 5, Delanco)

Commissioner sustains $1,485,368 of $2,000,000 in
general fund tax levy reductions, mostly in the areas
of supplies and salaries. (02:Sept. 19, Clifton)

Commissioner sustains entire $2,185,039 of tax levy
reductions. Commissioner restores $1,013,877 of
$2,185,039 contested budget reductions; all through
reallocation from other general fund appropriations
including surplus. Restorations included three full
time teachers, home instruction, two special
education teachers, three new special education
aides, a librarian and associated health benefits. No
restoration of tax levy needed. (05:Sept. 6, Monroe
Twp.)

Commissioner sustains full $1,160,028 in budget
reductions. While $418,458 in governing body
reductions cannot be sustained, this amount can be
fully funded through other reallocations. (02:Dec.

17, Deptford Twp.)

Surplus

No surplus reallocated as June 30 balance was 2.2% of
general fund budget. (98:Aug. 14, Bayonne, aff’d
State Board 99: Feb. 3)

No surplus reallocated as June 30 balance was less than 3%
of the proposed general fund budget. (98:Sept. 9,
North Brunswick)
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Over $1.57 million estimated as excess surplus over 2%.
Even after board’s appropriation of $848,037 more
than $700,000 of excess surplus available.
$652,877 of estimated excess surplus appropriated
to fund restored budget reductions. Commissioner
restores $1,013,877 of $2,185,039 contested budget
reductions; all through reallocation from other
general fund appropriations including surplus. No
restoration of tax levy needed. (05:Sept. 6, Monroe
Twp.)

Reallocation of $278,960 in general fund appropriations
and revenue into surplus because of board’s low
level of surplus, less than one percent. (02:Dec. 17,
Deptford Twp.)

Surplus of $40,625 reallocated as board’s unreserved
general fund surplus balance was greater than 3% of
proposed general fund budget. (98:Nov. 24
Manasquan)

Surplus of $232,000 restored as governing body reductions
would leave the board with 0.4% of general fund
budget in surplus. Because of the low level of
surplus, any appropriation of surplus will require
county superintendent approval. (02:Sept. 19,
Clifton)

Surplus levels below one percent cannot be condoned or
supported by the Department of Education. Because
of the low level of surplus, any appropriation of
surplus will require county superintendent approval.
(02:Dec. 17, Deptford Twp.)

Below the Box — Budgets Below the Minimum T&E Budget
Any transfers between budget lines addressed in the decision must
receive prior written approval from the county
superintendent upon written request and demonstration of
need. (03:June 26, Hammonton)(03:June 26,
Woodbine)(03:June 26, Bound Brook)
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Automatic review must occur even where board votes not to appeal
the reductions. (98:Sept. 24, Eqg Harbor Twp.) (98:Dec.
11, Belleville)(98: Dec. 29, Berlin Borough) (98:Dec. 29,
Deerfield Twp.) (98:Dec. 29, Glassboro) (98:Dec. 29,
Hopewell Twp.) (98:Dec. 29, Monroe Twp.) (98:Dec. 29,
North Bergen) (98: Dec. 29, Stafford Twp.) (98: Dec. 29,
Upper Freehold Regional) (99:June 21, Hunterdon County
Polytech) (99: June 21, Hardwick Twp.) (99: July 2,
Weymouth Twp.) (99:Aug. 4, Bayonne) (00:Aug. 7,
Absecon) (00:Aug. 2 Commercial Twp.) (00:Aug. 7 North
Bergen) (00:Aug. 7, Pittsgrove) (00:Aug. 7, Seaside
Heights) (01:June 26, Deptford Twp.) (01:June 26, Eqg
Harbor Twp.) (01:June 26, Glassboro) (01:June 26, Monroe
Twp.) (01:June 26, North Bergen) (01:June 26, Sayreville)
(01:June 26, South Amboy)(02:June 19, Berkeley Twp.)
(02:June 19, Bound Brook) (02:June 19, Brick Twp.)
(02:June 19, Egg Harbor Twp.) (02:June 19, Gloucester
Twp.) (02:June 19, Greenwich Twp.) (02:June 19, Lacey
Twp.) (02:June 19, Little Egg Harbor Twp.) (02:June 19,
Mantua Twp.) (02:June_19, Mullica Twp.) (02:June 19,
North Bergen) (02:June 19, Somers Point) (02:June 19,
South Amboy) (02:June 19, Union Beach) (02:June 19,
Upper Twp.) (02:June 19, Winslow Twp.)(02:June 19,
Woodlynne) (02:June 26, Chesilhurst)

Board of education budgets that are reduced below the minimum
T&E budget are subject to automatic review by the
Commissioner to determine whether such reductions will
adversely affect the ability of the district to provide T&E or
the stability of the district given the need for long term
planning and budgeting. (98:Feb. 26 Wallington, aff’d State
Board 98: July 1) (98:Sept. 24, Egg Harbor Twp.) (98:Oct.
7, Sayreville) (98:0ct. 8, Mt. Ephriam)(98:Dec. 11,
Belleville)(98: Dec. 29, Berlin Borough) (98:Dec. 29,
Deerfield Twp.) (98:Dec. 29, Glassboro) (98:Dec. 29,
Hopewell Twp.) (98:Dec. 29, Monroe Twp.) (98:Dec. 29,
North Bergen) (98: Dec. 29, Stafford Twp.) (98: Dec. 29,
Upper Freehold Regional) (99:June 21, Hunterdon County
Polytech) (99: June 21, Hardwick Twp.) (99: July 2,
Weymouth Twp.) (99:Aug. 4, Bayonne) (00:June 12,
Newfield) (00:June 14, Palmyra) (00:Aug. 7, Absecon)
(00:Aug. 2 Commercial Twp.) (00:Aug. 7 North Bergen)
(00:Aug. 7, Pittsgrove) (00:Aug. 7, Seaside Heights)
(01:June 26, Deptford Twp.) (01:June 26, Egg Harbor
Twp.) (01:June 26, Glassboro) (01:June 26, Monroe Twp.)
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(01:June 26, North Bergen) (01:June 26, Sayreville)
(01:June 26, South Amboy)(02:June 19, Berkeley Twp.)

(02:June 19, Bound Brook) (02:June 19, Brick Twp.)
(02:June 19, Clayton) (02:June 19, Egg Harbor Twp.)
(02:June 19, Gloucester Twp.) (02:June 19, Greenwich
Twp.) (02:June 19, Lacey Twp.) (02:June 19, Little Eqg
Harbor Twp.) (02:June 19, Mantua Twp.) (02:June 19,
Monroe Twp.) (02:June_19, Mullica Twp.) (02:June 19,
North Bergen) (02:June 19, Somers Point) (02:June 19,
South Amboy) (02:June 19, Union Beach) (02:June 19,
Upper Twp.) (02:June 19, Winslow Twp.)(02:June 19,
Woodlynne) (02:June 25, Pittsgrove Twp.)(02:June 26,
Chesilhurst) (02:June 26, Hammonton)

Board of education budgets that are reduced below the minimum

T&E budget by the municipality and which are contested
by the board of education, are subject to automatic review
by the Commissioner to determine whether such reductions
will adversely affect the ability of the district to provide
T&E or the stability of the district given the need for long
term planning and budgeting. (03:June 26,
Hammonton)(03:June 26, Woodbine)(03:June 26, Corbin
City)(03:June 26, Mullica Township)(03:June 26, Bound
Brook)(04:July 23, Monroe Township)(05:June 17,
Bellmawr)

Burden of proof on governing body to demonstrate that reductions

would not adversely effect the district’s ability to provide
T&E or negatively impact the district’s stability. (98:Feb.
26 Wallington, aff’d State Board 98: July 1) (98:Sept. 24,
Eqgg Harbor Twp.) (98:Oct. 7, Sayreville) (98:Oct. 8, Mt.
Ephriam)(98:Dec. 11, Belleville)(98: Dec. 29, Berlin
Borough) (98:Dec. 29, Deerfield Twp.) (98:Dec. 29,
Glasshboro) (98:Dec. 29, Hopewell Twp.) (98:Dec. 29,
Monroe Twp.) (98:Dec. 29, North Bergen) (98: Dec. 29,
Stafford Twp.) (98: Dec. 29, Upper Freehold Regional)
(99:June 21, Hunterdon County Polytech) (99: June 21,
Hardwick Twp.) (99: July 2, Weymouth Twp.) (99:Aug. 4,
Bayonne) (00:June 12, Newfield) (00:June 14, Palmyra)
(00:Aug. 7, Absecon) (00:Aug. 2 Commercial Twp.)
(00:Aug. 7 North Bergen) (00:Aug. 7, Pittsgrove) (00:Aug.
7, Seaside Heights) (01:June 26, Deptford Twp.) (01:June
26, Egg Harbor Twp.) (01:June 26, Glassboro) (01:June 26,

Monroe Twp.) (01:June 26, North Bergen) (01:June 26,

Sayreville) (01:June 26, South Amboy)(02:June 19,
Berkeley Twp.) (02:June 19, Bound Brook) (02:June 19,
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Brick Twp.) (02:June 19, Clayton) (02:June 19, Egg Harbor
Twp.) (02:June 19, Gloucester Twp.) (02:June 19,

Greenwich Twp.) (02:June 19, Lacey Twp.) (02:June 19,
Little Egg Harbor Twp.) (02:June 19, Mantua Twp.)
(02:June 19, Monroe Twp.) (02:June_19, Mullica Twp.)
(02:June 19, North Bergen) (02:June 19, Somers Point)
(02:June 19, South Amboy) (02:June 19, Union Beach)
(02:June 19, Upper Twp.) (02:June 19, Winslow
Twp.)(02:June 19, Woodlynne) (02:June 25, Pittsgrove
Twp.)(02:June 26, Chesilhurst) (02:June 26,
Hammonton)(03:June 26, Hammonton)(03:June 26,
Woodbine)(03:June 26, Corbin City)(03:June 26, Mullica
Township)(03:June 26, Bound Brook)(04:July 23, Monroe
Township)(05:June 17, Bellmawr)

Districts with general fund budgets that are below the T&E

minimum, which do not contest the budget cuts made by
their municipalities, are not subject to Commissioner
review. N.J.A.C. 6A:23-8.10(e)(1)(i). See Cliffside Park,
Clayton, Freehold Borough, Prospect Park, Eastampton,
North Bergen, Haledon and Upper Pittsgrove — 2003. See
Absecon, Clayton, Guttenberg, Hammonton, North Bergen,
Northfield and Woodlynne — 2004. See Commercial
Township, Guttenberg, Lawrence, and Weymouth — 2005.

Reductions restored

Commissioner restores $436,201 of $507,872 budget
reductions; all through general fund tax levy.
Governing body failed to demonstrate that cuts
would not negatively impact T&E. (98:Feb. 26,
Wallington, aff’d State Board 98: July 1)

Commissioner restores $44,556 of $400,000 in budget
reductions through reallocation of surplus. No
additional tax levy. Automatic review even though
board of education voted to accept the reductions.
(98:Sept. 24, Eqg Harbor Twp.)

Commissioner restores $75,000 in reductions funded
through an appropriation of fund balance.
Governing body reduced board’s proposed surplus
to $18,220, less than 1% of the proposed general
fund budget. (98: October 8, Mt. Ephraim)

Commissioner restores $120,000 in reductions to general
fund tax levy in areas of capital outlay, tuition and
general fund balance. (00:June 12, Newfield)
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Commissioner restores $50,000 in general fund tax levy
through a reallocation of surplus, reducing surplus
to 0.8% of general fund budget. Reduction could
not be sustained and ensure the stability of the
district given the need for long term planning and
budgeting. (00:June 14, Palmyra)
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Commissioner restores full $467,178 of governing body
reductions to general fund tax levy. Governing body
did not show clear and convincing evidence that the
reductions would not adversely affect the district’s
ability to provide T&E and/or affect the district’s
stability. (02:June 19, Clayton)

Commissioner restores $339,970 of $700,470 in budget
reductions in unreserved general fund balance.
Reductions would bring surplus balance down to
0.76% of budgeted general fund appropriations.
(02:June 19, Monroe Twp.)

Commissioner restores $307,911 of $906,968 budget
reductions. (02:June 25, Pittsgrove Twp.)

Commissioner restores $737,000 of $880,000 budget
reductions, mostly in salary accounts. (02:June 26,
Hammonton)

Commissioner restores $227,000 of $686,000 contested
budget reductions, all through general fund tax levy.
Restored areas included 2 full-time employees,
grade 1-5, reallocation of a full-time employee for
kindergarten, and restoration of a full-time Italian
teacher and a .5 math teacher at the high school
level. Governing body failed to demonstrate that
cuts would not adversely affect the district’s ability
to provide T&E and/or adversely affect the stability
of the district’s overall operations. (03:June 26,
Hammonton)

Commissioner restores $73,221 of $120,101 contested
budget reductions by the council, all through the
general fund tax levy. Restored areas included
health and safety items, employee benefits, sending
tuition and library staff. Governing body failed to
demonstrate that cuts would not adversely affect the
district’s ability to provide T&E and/or adversely
affect the stability of the district’s overall
operations. (03:June 26, Woodbine)

Commissioner restores $824,968 of $1,421,015 contested
budget reductions by the council, $324,123 through
restoration of tax levy reductions and $500,845 by
reallocations including $432,600 in fund balance,
which was determined to be available from current
year unexpended balances and additional receipts.
Council’s cuts were in the areas of salary and
benefit accounts, tuition, student support services
and payment of lease purchase principal.
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Governing body failed to demonstrate that cuts
would not adversely affect the district’s ability to
provide T&E and/or adversely affect the stability of
the district’s overall operations. (03:June 26,
Bound Brook)

Commissioner restores entire $69,000 of contested budget
reductions by the council, all through the general
fund tax levy. Council’s cuts were totally in the
area of student tuition. Governing body failed to
demonstrate that cuts would not adversely affect the
district’s ability to provide T&E and/or adversely
affect the stability of the district’s overall
operations. (03:June 26, Corbin City)

Commissioner restores entire $84,316 of contested budget
reductions by the council, $47,316 through
restoration of tax levy reductions and $37,000 by
reallocation of fund balance from additional
revenues anticipated to be earned through interest
on bond proceeds. Council’s cuts were in the areas
of salary accounts, maintenance and operations and
purchased services. Governing body failed to
demonstrate that cuts would not adversely affect the
district’s ability to provide T&E and/or adversely
affect the stability of the district’s overall
operations. (03:June 26, Mullica Township)

Reductions Sustained

Commissioner, pursuant to automatic review, agrees with
board’s decision not to apply for full restoration of
budget reductions, as the uncontested budget
reductions (vice principal, supplies and food service
transfer) did not adversely affect the district’s
ability to provide T&E or negatively impact the
district’s stability. (03:June 26, Hammonton)

Commissioner, pursuant to automatic review, agrees with
board’s decision not to apply for restoration of
budget reductions as reductions did not adversely
affect the district’s ability to provide T&E or
negatively impact the district’s stability. (98:Dec.
29, Berlin Borough) (98:Dec. 29, Deerfield Twp.)
(98:Dec. 29, Glassboro) (98:Dec. 29, Hopewell
Twp.) (98:Dec. 29, Monroe Twp.) (98:Dec. 29,
North Bergen) (98:Dec. 29, Stafford Twp.) (98:
Dec. 29, Upper Freehold Regional) (99:June 21,
Hunterdon County Polytech) (99: June 21,
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Hardwick Twp.) (99: July 2, Weymouth Twp.)
(99:Aug. 4, Bayonne) (00:Aug. 7, Absecon)
(00:Aug. 2 Commercial Twp.) (00:Aug. 7 North
Bergen) (00:Aug. 7, Pittsgrove) (00:Aug. 7, Seaside
Heights) (01:June 26, Deptford Twp.) (01:June 26,
Egq Harbor Twp.) (01:June 26, Glassboro) (01:June
26, Monroe Twp.) (01:June 26, North Bergen)
(01:June 26, Sayreville) (01:June 26, South Amboy)
(02:June 19, Berkeley Twp.) (02:June 19, Bound
Brook) (02:June 19, Brick Twp.) (02:June 19, Eqg
Harbor Twp.) (02:June 19, Gloucester Twp.)
(02:June 19, Greenwich Twp.) (02:June 19, Lacey
Twp.) (02:June 19, Little Egg Harbor Twp.)
(02:June 19, Mantua Twp.) (02:June 19, Mullica
Twp.)(02:June 19, North Bergen) (02:June 19,
Somers Point) (02:June 19, South Amboy) (02:June
19, Union Beach) (02:June 19, Upper Twp.)
(02:June 19, Winslow Twp.)(02:June 19,
Woodlynne) (02:June 26, Chesilhurst)

Commissioner sustains $87,141 of $493,342 budget
reductions; mostly in supplies, salaries and food
service. (98:Feb.26, Wallington, aff’d State Board
98: July 1)

Commissioner sustains $335,434 of $400,000 in budget
reductions upon automatic review. Board had voted
not to appeal the reductions. (98:Sept. 24, Eqg
Harbor Twp.)

Commissioner sustains $300,000 of reductions through
appropriation of surplus by council. No automatic
review. Original budget had been approved by
county supt. as sufficient for T&E and no
reductions were made in any spending plan.
(98:0ct. 7, Sayreville)

Commissioner sustains $12,185 of reductions. Reduction
would not adversely affect the district’s ability to
provide T&E or negatively impact the district’s
stability. (98:December 11, Belleville)

Commissioner sustains $360,500 in governing body
reductions, mainly in underestimated local
revenues. (02:June 19, Monroe Twp.)

Commissioner sustains $599,047 of $906,968 in budget
reductions. (02:June 26, Pittsgrove Twp.)
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Commissioner sustains $143,000 of $880,000 in budget
reductions mostly in insurance, general
administration and communication/telephone.
(02:June 26, Hammonton)

Commissioner sustains $553,500 of $686,000 contested
budget reductions. Two full-time employees,
grades 6-8 and 8.5 full-time employees, grades 9-
12, would not adversely affect the district’s ability
to provide T&E or maintain stability. (03:June 26,
Hammonton)

Commissioner sustains $46,890 of $120,101 contested
budget reductions all in the area of library staff.
These reductions would not adversely affect the
district’s ability to provide T&E or maintain
stability. (03:June 26, Woodbine)

Commissioner sustains $596,047 of $1,421,015 contested
budget reductions by the council. $824,968 in
restoration of budget reductions partially
accomplished through reallocation of $500,845,
including $432,600 in fund balance, resulting in a
tax levy restoration of $324,123. $1,241,878 in tax
levy reductions were sustained. Council’s cuts were
in the areas of salary and benefit accounts, tuition,
student support services and payment of lease
purchase principal. Governing body demonstrated
by clear and convincing evidence that cuts would
not adversely affect the district’s ability to provide
T&E and/or adversely affect the stability of the
district’s overall operations. (03:June 26, Bound
Brook)

Commissioner sustains entire $42,641 of contested tax levy
reductions by the council. While these reductions
to tuition line items to CSSD and Regional Day
Schools could not be supported, the $220,000
deposit into capital reserve from anticipated excess
surplus could be reduced by $42,641 without
adversely affecting the district’s ability to provide
T&E or maintain stability. (05:June 17, Bellmawr)

Surplus

Commissioner restores $50,000 in general fund tax levy
through a reallocation of surplus, reducing surplus
to 0.8% of general fund budget. Reduction could
not be sustained and ensure the stability of the
district given the need for long term planning and
budgeting. (00:June 14, Palmyra)
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Commissioner restores $20,000 in general fund balance.
Reductions would reduce surplus to 1.6% of general
fund budget. (00:June 12, Newfield)
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Commissioner restores entire $84,316 of contested budget
reductions by the council, $47,316 through
additional tax levy and $37,000 by reallocation of
fund balance from additional revenues anticipated
to be earned through interest on bond proceeds.
Council’s cuts were in the areas of salary accounts,
maintenance and operations and purchased services.
Governing body failed to demonstrate that cuts
would not adversely affect the district’s ability to
provide T&E and/or adversely affect the stability of
the district’s overall operations. (03:June 26,
Mullica Twp.)

Commissioner restores full $460,178 in budget reductions.
District’s surplus prior to reductions was below
0.5% of budgeted general fund appropriations.
(02:June 19, Clayton)

Commissioner reduces general fund balance by $55,000 to
bring surplus down to 3% of budgeted general fund
appropriations. (02:June 19, Monroe Twp.)

Commissioner sustains $596,047 of $1,421,015 contested
budget reductions by the council. $824,968 in
restoration of budget reductions partially
accomplished through reallocation of $500,845,
including $432,600 in fund balance, resulting in a
tax levy restoration of $324,123. $1,241,878 in tax
levy reductions were sustained. Council’s cuts were
in the areas of salary and benefit accounts, tuition,
student support services and payment of lease
purchase principal. Governing body demonstrated
by clear and convincing evidence that cuts would
not adversely affect the stability of the district’s
overall operations. (03:June 26, Bound Brook)

Commissioner sustains entire $42,641 of contested tax levy
reductions by the council. While these reductions
to tuition line items to CSSD and Regional Day
Schools could not be supported, the $220,000
deposit into capital reserve from anticipated excess
surplus could be reduced by $42,641 without
adversely affecting the district’s ability to provide
T&E or maintain stability. (05:June 17, Bellmawr)

Surplus cut of $10,141 sustained. Amount was above the
generally acceptable level of 3%. (98:Feb. 26,
Wallington, aff’d State Board 98: July 1)
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Restoration of $44,566 in reductions funded through
reallocation of surplus. (98:Sept. 24, Egg Harbor
Twp.)

Surplus of less than 1% of proposed budget deemed
insufficient to meet emergencies. (98:0ct. 8 Mt.
Ephraim)

Tax levy reduction of $400,000 accomplished by
appropriation of surplus. (01:June 26, Sayreville)

Board of School Estimate in Type | district not required to provide
statement of reasons for reduction; procedural requirements under
N.J.S.A. 18A:22-37 do not apply to Type I districts. (98:Aug. 14,
Bayonne, aff’d St. Bd. 99:Feb. 3)

Where Board of School Estimate reduced budget submitted at or below
the box, board of education must demonstrate that amount reduced
is necessary for T & E or that the stability of the district required
restoration. (98:Aug. 14, Bayonne, aff’d St. Bd. 99:Feb. 3)

School budget process explained. (05:Jan. 10, Lamkin)

CAMPAIGN LITERATURE

Absentee ballot recipients received election fliers from the board of education
encouraging them to “vote yes” on a bond referendum. Matter dismissed
as untimely. Bond referendum challenges subject to 20-day rule rather
than 90-day rule. No equitable considerations to warrant extension.
(98:Nov. 17, Pursell)

School bond referendum information (community relations information book) did
not unfairly advocate any position. (99:Oct. 5, Adams, aff’d St. Bd.
00:May 3)

CANDIDATES
Elected school board candidate with Appellate Division claim against the board
files stipulation of dismissal. Commissioner finds no inconsistent interest.
(03:June 2, Margadonna)
N.J.S.A. 18A:12-2 applies to board members, not candidates. A victorious school
board candidate who cured any conflicts prior to the commencement of his
or her term of office would not be disqualified from board membership.

(03:June 2, Margadonna)
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CAPITAL PROJECT
The Commissioner determined that work on respondent’s parking lot constituted a
capital improvement as opposed to a repair and was therefore to be
excluded from the tuition rate calculated pursuant to the sending-receiving
relationship contract between the two districts. (05:March 23, Lincoln
Park, aff’d St. Bd. 05:Sept. 7)
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CEIFA: Middle income school districts and taxpayers alleged that school funding
system caused disparate tax burdens violating Equal Protection and T&E
provisions of the New Jersey Constitution. Court held that school
districts, as creatures of the State, lacked standing to bring either T&E or
equal protection claims against the State. Taxpayers had standing to bring
such a challenge but did not set forth viable T&E or equal protection
claims. Court held that CEIFA did not violate the State’s Equal Protection
clause. Staubus v. Whitman, 339 N.J. Super. 38 (App. Div. 2001),
affirming Law Division, Mercer County, unpub. Op. Dkt. No. L-1456-98.
Certification denied, 171 N.J. 442 (2002).

CEIFA’s stabilization aid provisions are constitutional. Wildwood argued that the
CEIFA stabilization aid figures were premised upon QEA figures that had
been declared unconstitutional by the New Jersey Supreme Court. QEA
was declared unconstitutional as applied to “special needs” school districts
of which Wildwood was not one. No evidence that Wildwood’s school
budgets decreased as a result of CEIFA’s stabilization provisions. Sloan
v. Klagholz, 342 N.J. Super. 385 (App. Div. 2001), aff’g St. Bd. 00:June
7, aff’g Commissioner 00:Jan. 10. See also, Wildwood v. Loewe, App.
Div. unpub. Op. Dkt. No. A-5337-97T1 and Wildwood v. Klagholz, App.
Div. unpub. Op. Dkt. No. A-6811-97T1, decided Feb. 17, 1999,
certification denied 160 N.J. 477 (1999).

Stabilization aid growth limit imposed by CEIFA, although inextricably woven
with constitutional issue of thorough and efficient education, requires fact-
finding by commissioner of education who has particular expertise in
interpreting and applying CEIFA. Wildwood Bd. of Ed. v. Loewe and
New Jersey Dept. of Ed., unpublished App. Div. opinion Dkt. No. A-
5377-97T1 and A-6811-97T1 (consolidated), Feb. 17, 1999, certif. denied,
160 N.J. 477 (1999) See also, CEIFA’s stabilization aid provisions
declared constitutional. Sloan v. Klagholz, 342 N.J. Super. 385 (App.

Div. 2001), aff’g St. Bd. 00:June 7, aff’g Commissioner 00:Jan. 10.
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Acquisition

Burden of establishing entitlement to certification/endorsement is on
applicant beyond a preponderance of the competent and credible
evidence. (00:Oct. 2, Avellino, aff’d St. Bd. 01:March 7)

Certification denial on basis of conviction for homicide, upheld. (99:Sept.
13, Bilal)

Certification denied. Disqualified due to 1990 CDS possession
conviction. Evidence of rehabilitation not permitted. (02:May 20,
Garvin)

Denial of application for issuance of School Administrator Certificate
of Eligibility was not arbitrary; applicant did not have proper
preparation (99:June 30, Flaherty)

Denial of supervisor endorsement by State Board of Examiners upheld.
Masters Degree obtained from American State University, an
institution neither approved nor accredited. Petitioner not qualified
for administrative certification with a supervisor’s endorsement.
(02:April 1, Dominianni)

Part-time home instruction teacher was hired to a full-time position by
board of education. Thereupon she completed 11 hours of
professional development. Board of education refused to credit the
hours because they were not performed in accordance with a
professional improvement plan developed as part of the prior
year’s Annual Performance Report. Commissioner affirmed ALJ’s
dismissal of teacher’s complaint. (02:Nov. 21, Bowens)

Alternate Route
Endorsement as substance awareness coordinator denied by State Board of

Examiners where applicant’s participation in after-school program
did not satisfy intensive training required through alternate route
program. (00:Oct. 2, Avellino, aff’d St. Bd. 01:March 7)

Application for alternate route certification is denied; applicant who graduated
before September 1, 2004 did not have GPA of 2.5 from approved
program. (04:Sept. 8, Aiello)

Educational Media Specialist: Person who performed duties of Educational
Media Specialist but did not possess appropriate certification, not entitled
to tenure or employment in the district. (96:July 22, Bjerre, aff’d as
clarified St. Bd. 00:July 5)

Employment Disqualification
Disqualified custodian entitled to hearing before board of education to

demonstrate evidence of rehabilitation, where predecessor statute
to N.J.S.A. 18A:6-7.1 allowed such a hearing, because board failed
to submit criminal history background check to DOE at the time of
initial appointment. Successor statute did not provide for
rehabilitation. (05:May 26, Nunez)
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Endorsements

An endorsement is not invalidated simply because it is no longer issue.
(99:Nov. 29, Ziegler)

Entitlement to technology coordinator by art teacher who was reduced
from full to part-time, cannot be evaluated without remand to
determine appropriate endorsement for this position. (00:July 27,
Holloway)

State Board of Examiners did not revoke certificate, as there was no proof
that teacher purposefully misrepresented the status of her
certificate. Petition of appeal was time barred as per 90-day rule.
(99:Dec. 20, Osman, aff’d St. Bd. 00:May 3, aff’d in part,
remanded to the State Board in part, App. Div. unpub. op. Dkt. No.
A-5517-99T1, Oct. 17, 2001, remanded to the Commissioner for
consideration of relaxation of 90-day rule, St. Bd. 01:Dec. 5. See
also, 02:March 4. No relaxation required. Determination of State
Board of Examiners not necessary to pursue tenure rights claim.
Aff’d St. Bd. 02:Aug. 7, aff’d App. Div. unpub. op. Dkt. No. A-
3610-01T5, June 2, 2003.

State Board of Examiners must not issue standard certificates to
provisional teachers who have not yet demonstrated compliance
with regulatory requirements. (St. Bd. 03:April 2, Englewood on
the Palisades) See App. Div. unpub. op. Dkt. No. A-2692-99T1,
May 23, 2001 remanding to the State Board on the issue of staff
certification.

Tenured teacher was summarily dismissed for fraudulently serving in
current assignment for which she did not possess valid
endorsement; although board should have filed tenure charges,
petition is barred by 90-day rule. (99:Dec. 20, Osman, aff’d St.
Bd. 00:May 3, aff’d in part, remanded to the State Board in part,
App. Div. unpub. op. Dkt. No. A-5517-99T1, Oct. 17, 2001,
remanded to the Commissioner for consideration of relaxation of
90-day rule, St. Bd. 01:Dec. 5. See also, 02:March 4. No
relaxation required. Determination of State Board of Examiners
not necessary to pursue tenure rights claim. Aff’d St. Bd. 02:Aug.
7, aff’d App. Div. unpub. op. Dkt. No. A-3610-01T5, June 2, 2003.

Whether teacher’s Employment Orientation endorsement permitted him to
teach district’s industrial arts courses and whether he was
improperly terminated for lack of appropriate certification, to be
determined on remand by examination of actual job
responsibilities. (99:Nov. 29, Ziegler) On remand, held that
classes at issue were subject area vocational courses requiring
appropriate specialized certification and thus beyond the scope of
the Employment Orientation endorsement. (03:Dec. 22, Ziegler)
State Board reverses, given the nature of employment orientation,
which provides an introduction to the basic skills required in a
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variety of trades, the holder of a skilled trades endorsement,
regardless of the particular experience which qualified him or her
for that endorsement, is authorized by virtue of such certification
to teach employment orientations. Board directed to reinstate
petitioner with back pay and emoluments, less mitigation. Matter
remanded to Commisisoner on issue of damages. (St. Bd. 05:July
6, Ziegler, motion to reconsider denied, St. Bd. 05:Sept. 7)
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Given unusual procedural history of certification deficiencies for which teacher
was not given proper notice, along with subsequent satisfactory
performance, revocation of certificate is not proper, even though
certificate issued erroneously. (St. Bd. 03:April 2, Englewood on the
Palisades) See App. Div. unpub. op. Dkt. No. A-2692-99T1, May 23,
2001 remanding to the State Board on the issue of staff certification.
Provisional Teacher Training: Charter school directed to implement provisional
teacher training program for teacher holding provisional certificate and to
demonstrate that training program meets regulatory requirements. (St. Bd.
99:March 17, Englewood on the Palisades, charter school placed on
probationary status and directed to submit remedial plan for provisional
training program, St. Bd. 99:June 2, remanded to St. Bd. Of Examiners, St.
Bd. 99:Dec. 1) (See State Board 03:April 2, Englewood on the Palisades)
and App. Div. unpub. op. Dkt. No. A-2692-99T1, May 23, 2001,
remanding to the State Board on the issue of staff certification.
Psychologist who had been serving on emergency certificate could not have been
offered position for the following year where district filled the position
with a certified individual prior to August 1; emergency certificates can
only be issued after August 1, and where district is unable to employ a
suitable certified individual. (02:Oct. 7, Sniffen)
Reinstatement of certificate that teacher had voluntarily surrendered after his
second entry into PTI for sexual misconduct with students, denied, where
he failed to demonstrate rehabilitation and was dishonest. (01:Nov. 5,
Arminio)
Private vendors — Subcontracting
ALJ denied contractor’s motion for a stay of the board’s contract award to
competitor. Contractor asserted that the Department of Labor
wrongfully suspended his right to engage in public contract
projects during the pendency of his debarment proceedings before
that department. (02:Aug. 22, Framan)
Despite authorizing resolution, board did not hire any uncertified
instructors from Berlitz to teach foreign languages. Matter
dismissed as moot. (02:April 19, Morris)

Required

Board could not lawfully provide Latin instruction through distance
learning program by a person not in possession of appropriate New
Jersey certification. Question of whether Board can subcontract
with private vendor to provide distance learning credit courses in
Latin not reached. (00:May 22, Neptune)

Computers: Special endorsement is not usually required to teach
computer courses; RIF’d teacher with K-12 music endorsement not
entitled to elementary computer position because she did not
possess elementary endorsement. (99:Nov. 3, Adler, rev’d St. Bd.
00:July 5)
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In-class support instructor; assignment of social worker/substance
awareness coordinator who did not possess teaching certificate to
be in-class support instructor did not violate law. Board
admonished for not taking greater care to outline instructor’s role
from the outset. (01:June 7, Possien-Kania, decision on remand
from 99:Aug. 9)

In school suspension assignment was a teaching staff position requiring
teaching certificate; back pay ordered for tenured teacher who,
upon RIF, was entitled to position but not appointed. (99:Nov. 29,
Lewis, on remand)

Question of whether English teacher who possessed English endorsement
but neither reading nor elementary endorsements, was improperly
assigned to teach remedial reading, remanded for further
proceedings. (01:April 20, Middlesex)

Standard Certificate Eligibility: Candidates must possess provisional
certificate and complete a State-approved training program to be
eligible. (St. Bd. 03:April 2, Englewood on the Palisades) See
App. Div. unpub. op. Dkt. No. A-2692-99T1, May 23, 2001
remanding to the State Board on the issue of staff certification.

Whether positions of dropout prevention coordinator and coordinator of
health and social services as authorized by Abbott regulations,
N.J.A.C. 6A:24-1.4(h), are positions requiring certification, will
depend on the duties assigned thereto by the local district; here,
particular duties required educational services certificate; county
Superintendent must review for proper endorsement. (01:Aug. 16,
Passaic, aff’d with modification, St. Bd. 01:Dec. 5, emergent relief
denied St. Bd. 02:Feb. 6, aff’d App. Div. unpub. op. Dkt. No. A-
1975-01T2, November 27, 2002)

State Board denies motion to supplement record in State Board of Examiner’s
certificate revocation proceedings where teacher submitted false
credentials. On appeal to State Board, matter reversed and remanded on
issue of whether teacher knowingly submitted false credentials. (St. Bd.
dec. on motion, 05:July 6, Carney, rev’d and remanded St. Bd. 05:Nov. 2)

State Board of Examiners properly denied petitioner’s application for a
supervisor’s certificate as the masters and doctoral degrees he earned were
from unaccredited out-of-state institutions not recognized under any
reciprocal agreements with the NJDOE. (04:July 7, Nicolas)

Suspension
Certificate suspended for nine months where teacher, albeit overwhelmed

by her situation, expressed no concern for elementary school pupils
when she resigned “effective immediately” just two weeks into the
year. (01:Nov. 26, Brown, aff’d with modification St. Bd. 02:June
5)
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Commissioner determined that revocation of teacher’s certification for
failure to provide 60-days prior notice should commence as of the
date of the Final Decision and not the date of the teacher’s
resignation. (05:Oct. 27, Wenzel)

Failure to provide adequate notice of resignation warranted one year’s
suspension of certificate. (05:March 2, Incalcaterra)(05:March 29,
Farran)

Notice of resignation: board’s acceptance of guidance counselor’s
resignation given with only 2 weeks notice, did not mean that it
consented to waiving the 60 days’ notice; Commissioner was
authorized under N.J.S.A. 18A:26-10 to suspend her certificate for
one year. (02:0ct. 25, Green)

Notice of resignation: suspension of special education teacher’s certificate
for one year ordered pursuant to N.J.S.A. 18A:26-8, N.J.S.A.
18A:26-10 and N.J.A.C. 6:11-3.8 where teacher gave only 12 days
notice of resignation because teacher had secured alternative
employment as police officer and provided no compelling
mitigating factors warranting a shorter suspension. (01:June 1,
Montalbano)

Notice of resignation: where teacher failed to give full 60-days as
required by contract, Commissioner was authorized under N.J.S.A.
18A.:26-10 to suspend her certificate for one year. (00:June 19,
McFadden)

Settlement approved in matter seeking suspension of certificate for one
year for failure to provide proper notice of resignation. (03:June 9,
Robbie)

Settlement; certification suspended for six months for failure to give 30
days’ notice pursuant to N.J.S.A. 18A:26-10. (01:Nov. 9, Blitz)

Settlement under N.J.S.A. 18A:26-10 requiring suspension of certificate
for one year for abandonment of position, approved. (01:Sept. 28,
Savage)

Teacher’s certificate suspended for one year for failure to give proper
notice of resignation. Engaged in unprofessional conduct.
N.J.S.A. 18A:26-10. (02:April 29, Owens)

Teacher’s certificate suspended for one year where social worker sat
around doing personal business and thereby constructively
abandoned her duties, without giving 60 days’ notice; board could
also withhold unpaid salary. (99:July 16, Lawnside)

Teacher’s failure to provide 60 days’ contractual notice of resignation
resulted in finding of unprofessional conduct and suspension of
certificate for 1 year pursuant to N.J.S.A. 18A:26-10; negative
evaluation triggering emotional distress no excuse. (99:May 24,

Falco)
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Teacher’s failure to provide 60 days’ contractual notice of resignation

resulted in finding of unprofessional conduct and suspension of
certificate for 1 year pursuant to N.J.S.A. 18A:26-10; poor
working conditions no excuse. (98:Sept. 25, Verbesky)

Teacher
Previously existing regulation, N.J.S.A. 6:11-3.6(g), controls restoration of

certification, where original regulation, allowing for restoration,
expired after revocation of teacher’s certificates. New regulation,
N.J.A.C. 6A:9-17.10, did not apply retroactively. (05:May 24,
Tierney)

State Board of Examiners may not refuse to reinstate a revoked certificate
where the petitioning teacher has demonstrated rehabilitation
without a hearing. No allegation that teacher had been disqualified
from employment, or is a danger to children. (05:May 24,
Tierney)

Teacher entitled to certification reinstatement after they were revoked by
the State Board of Examiners subsequent to his voluntary
surrender of those certificates as part of a settlement of tenure
charges, pursuant to N.J.A.C. 6:11-3.6(g). (05:May 24, Tierney)

Where State Board of Examiners has deemed an applicant for certification
restoration rehabilitated, it could not require him to apply for an
updated certificate where many active teachers have not been
required to update their certificates, notwithstanding that State
Board of Examiners had ceased issuing that certificate. (05:May
24, Tierney)

Technology coordinator position required an elementary education endorsement,
where computer strategies were geared to the substantive curriculum areas
such as language arts and social studies, and as a vehicle for teaching core
curriculum standards. (01:Nov. 26, Holloway)

Reinstatement of certificate that teacher had voluntarily surrendered after his
second entry into PTI for sexual misconduct with students, denied, where
he failed to demonstrate rehabilitation and was dishonest. (01:Nov. 5,
Arminio)

Settlement; certification suspended for six months for failure to give 30 days’
notice pursuant to N.J.S.A. 18A:26-10. (01:Nov. 9, Blitz)

Vice principal served for 5 years on misrepresentation that she held principal
certification; district’s negligence in checking did not excuse her
dishonesty; tenure rights never attached as contract was void ab initio;
employment relationship is dissolved as of date district was notified by
county office. (00:Feb. 2, Desmond)
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Appeal dismissed an untimely challenging Commissioner’s approval of
application for operation of charter school. State Board is without
authority to enlarge statutory thirty-day appeal window. (St. Bd. 05:May
4, Ecole de la Mer French Immersion Charter School)

Appeal of denial of charter dismissed after failure to file brief. (St. Bd. 01:May 2,
New World Charter School, appeal dismissed for failure to perfect)

Certification issues remanded to State Board. Final charter approval granted.
Any certification problems with staff does not negate the grant of charter;
matter remanded by State Board to State Board of Examiners for review.
IMO Final Grant of Charter to Englewood on the Palisades Charter
School, App. Div. unpub. op. Dkt. No. A-2692-99T1, May 23, 2001,
remanding to the State Board on the issue of staff certification. See also,
final approval granted by Commissioner (98:Sept. 16), State Board
remands for previously ordered racial assessment, teacher certification
determination, headperson employment. (98:Dec. 2), Commissioner finds
no certification deficiencies (98:Dec. 14), Commissioner reports on
demographic study; all 15 students minorities, positive impact on racial
balance in existing Englewood schools. (99:Feb. 16) State Board revokes
final approval, did not meet certification requirements, probationary
status. (99:July 2)

Challenge that charter school enrollment was racially imbalanced dismissed.
District’s allegations of racial imbalance were based on an inapplicable
standard and an erroneous understanding of the Charter School Program
Act and decisional law. (03:May 22, Unity Charter, aff’d App. Div.
00:July 13, Dkt. No. A-4212-98T1)
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Charter school applications met requirements of the Charter School Program Act;
Commissioner has authority to grant conditional approval of charter
applications; Charter School Program Act does not violate right to
thorough and efficient education; charter schools not required to comply
with traditional school laws; Charter School Program Act does not
unconstitutionally permit use of public funds for private purposes; and
Charter School Program Act does not violate procedural due process or
equal protection. Engelwood on the Palisades, et als., 320 N.J. Super. 174
(App. Div. 1999), aff’d with modification 164 N.J. 316 (2000); see also
I/M/QO Final Grant of Charter to Englewood on the Palisades Charter
School, for approval of final grant of charter App. Div. unpub. op. Dkt.
No. A-2692-99T1 (May 23, 2001) remanded to State Board on staff
certification issues. See also, final approval granted by Commissioner
(98:Sept. 16), State Board remands for previously ordered racial
assessment, teacher certification determination, headperson employment.
(98:Dec. 2), Commissioner finds no certification deficiencies (98:Dec.
14), Commissioner reports on demographic study; all 15 students
minorities, positive impact on racial balance in existing Englewood
schools. (99:Feb. 16) State Board revokes final approval, did not meet
certification requirements, probationary status (99:July 2).

Charter school housed in facility where bathroom facilities have not been
specified and where there is social club that serves alcohol will not be
approved until compliance with regulations is demonstrated. (St. Bd.
99:Feb. 3, Unity Charter School, parties directed to file additional briefs,
St. Bd. 99:April 7, grant of final approval of charter affirmed with
direction, St. Bd. 99:July 7, Commissioner directed to develop and
implement security plan, St. Bd. 99:Aug. 4)

Charter school must comply with all statutes and regulations that apply.
Commissioner must verify that charter schools have complied with all
requirements before issuing certificate of use pursuant to N.J.S.A.
18A:36A-10. St. Bd. remands back to Commissioner. (St. Bd. 98:Nov. 4,
Teaneck Community Charter School)(St. Bd. 98:Nov. 4, Unity Charter
School)(Cert. Denied 165 N.J. 468.

Charter school regulations do not constitute unfunded mandate. (St. Bd. 01:May
2, Green Willow Charter School)

Commissioner denies motion for stay of determination denying final approval for
Jersey Shore Charter School; facility information is incomplete, school
failed to submit copies of personnel certifications and information
regarding fiscal accounting practices. (Letter decision 04:Sept. 2, In the
Matter of the Final Grant of the Application of the Jersey Shore Charter
School) See also, student enrollment data unacceptably low based on
approved projections, concern over lack of criminal background checks
and facility deficiencies. (04:Sept. 8, In the Matter of the Final Grant of
the Application of the Great Falls Charter School, motion for stay denied,
St. Bd. 04:0ct. 6, denial of charter aff’d, St. Bd. 05:Jan. 19)
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Commissioner determined that appointment of new trustees was valid, despite the
lack of a formal vote as required by the charter school’s bylaws. The
trustees’ lack of dissent at the time of appointment and subsequent
“acclimation” in the annual report precluded the trustees from taking a
vote to ratify the original appointment. Therefore, the board’s failure to
ratify was moot. Trustees ordered to be reinstated to their positions.
(05:April 19, O’Hearn)

Commissioner determined to reinstate two trustees. Despite defects in their initial
appoi